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FOREWORD 


Taxation is as old as government; dissatisfaction with taxation has ex- 
isted since the first taxpayer grudgingly shelled out a portion of his grain to 
pay for the privilege of constituted law and order. Nor is there anything 
new about the fact that taxation brings in its train a host of legal problems. 
What is new is the variety, complexity, and impact of these problems on 
the practice of law. So great has been the recent multiplication of these 
tax problems that the result has been virtually a change in kind as well as 
in degree. 

Two decades ago taxation was not even taught as a course in most law 
schools and the typical practitioner was scarcely more concerned with the 
law of taxation than with the law of cadavers. Since that time the practice 
of law has been literally revolutionized by taxation. The topic of taxation 
now occupies one of the largest sections in the Index to Legal Periodicals, * 
and a glance through the advance sheets of the federal courts reveals a mo- 
notonous list of headnotes on the subject of internal revenue. It is interest- 
ing to note that the Illinois rules for admission to the bar, * which have just 
been amended, include, for the first time, federal taxation as one of the sub- 
jects upon which the examination may be given. 

It is, of course, in the field of federal taxation that the bulk of the 
problems arise. Since the astronomical amounts of money are being raised 
for the federal government it follows that the lawyer is called upon for 
professional advice in this area more frequently than in other areas of taxa- 
tion. This has also led to a greater quantity of written material about fed- 
eral taxation than about state and local taxation. It is sometimes easy to 
overlook the importance of state property tax problems in the mass of federal 
material. It is the desire to focus attention on Illinois property taxation that 
has led to this present symposium, dealing solely with property taxation 
in our own jurisdiction. 

This symposium, like all but two* of the thirteen already published by 
the Law Forum, has concerned itself with the practical aspects of the present 
law of Illinois. However, in view of the current widespread dissatisfaction 
with our property tax structure, all of the authors have tended to point out 
difficulties under Article IX of the Constitution of 1870 and thus have paved 
the way for the fourth paper in the issue, “The Proposed Revision of Article 
IX of the Constitution.” This paper, which was prepared specifically for 
this symposium, has already received wide distribution throughout the 
state in pamphlet form. It was issued by the Law Forum as an advance 
printing so that the points there presented might reach the people of the 
state at an early date in view of the vote on the constitutional amendment 
in November of this year. The distribution of some ten thousand copies 
was handled and paid for by the Civic Federation of Chicago. 


*See, for example, Inpex To Lecat Pertonicats, August 1950 to July 1951. 

* Supreme Court Rule 58, 105 N.E.2d XIX (1952). 

3 The Estate Planning, [1949] Law Forum, 1-128, and Antitrust Law, [1950] Law 
Forum 491-672, issues were concerned with federal problems of interest to Illinois law- 
yers. 








The article on the proposed revision presents a complete analysis of the 
amendment, starting out with the sources of the text of the draft. Parallel 
columns show the drafts of the joint legislative committee, of the Chicago 
Bar Association, and of the Civic Federation. Similarly, the final draft is 
placed alongside the existing Article 1X so that ready comparison can be 
made. The author then points out the nature of the defects which the 
proposed amendment seeks to correct and closes with a section by section 
analysis of the changes which will be made if the proposed amendment be- 
comes a part of the organic law of Illinois. 

The first article in the issue, “Requirements for Valid Tax Levies” be- 
gins the symposium at both the logical and chronological point of departure. 
Attacking the validity of a levy would appear to be much like attacking the 
jurisdiction of a court, and both are encompassed by many seeming techni- 
calities and fine points of law. However, the co-authors of this article have 
charted the principles behind the rigid requirements and in so doing have 
made the entire process more understandable. 

The symposium then moves to the next step in the taxing process, with 
an article on “Assessment and Collection of Taxes.” Here the author dis- 
cusses both real and personal property assessment, including the problems 
of exempt property, excessive valuations, and equalization of assessments. 
The last part of the article deals with the collection of taxes and stresses the 
practical problems raised under our existing tax structure. 

“Taxpayers’ Remedies” fits logically into the symposium as the third 
article, immediately following “Assessment and Collection of Taxes.” Al- 
though printed last it should, for the sake of continuity, be read at this 
point. As the title suggests the article is concerned with the various reme- 
dies available to the taxpayer because of erroneous levy or assessment. The 
author has integrated his materials with those of the preceding contributors 
to form a closely-knit discussion. 

“Tax Foreclosures and Tax Titles” might well be part of a symposium 
on Illinois real estate titles since it covers in detail the multitude of questions 
raised by the statutory law relative to tax liens, sales, foreclosures, deeds, 
etc. It includes the author’s own estimate of the value of the tax title se- 
cured through the various statutory methods as well as the effect of the tax 
liens on merchantability of title. It is included in this symposium to point 
up the part which this scheme of tax collection plays in the total property 
tax system of Illinois. 

The Spring, 1952, issue of the Law Forum on “Appellate Practice in 
Illinois” contained an article on “Mechanics of Appellate Review.” Since 
publication of that issue the Supreme Court has adopted several new rules 4 
which necessitate a change in some of the information in that article. Ac- 
cordingly, on pages 285 to 293 of this issue appears a supplement to the 
earlier article. This material should be cross-referenced to the appellate 
practice issue. 


Joun E. Crisset 
Editor, Law Forum 


*See Illinois Supreme Court, Amendments to Rules of Practice and Procedure, 105 
N.E.2d I-XXIII. 














REQUIREMENTS FOR VALID TAX LEVIES 


BY RICHARD C. BECKETT AND EDWARD J. WRIGHT * 


INTRODUCTION 


IT IS OFTEN SAID that the purpose of the tax levier is to do what is 
least harmful to the public and yet produce the greatest good as desired by 
the people; in other words, to levy a tax which will produce the most 
revenue for public spending with the least complaint from the taxpayers. 
As simple as this idea seems to be, it leads into the most interesting, most 
intricate, and most controversial problems harassing civilized man today. 
This may seem to be an exaggeration of the complexity of this subject, but 
follow us through the succeeding pages before passing judgment. 


Our concern here is with but one small phase of the field of taxation, 
i... local tax levies on property in Illinois in contrast to the fields of state 
taxation and the vast and ponderous burden of federal taxation. Every 
Illinois citizen is affected by tax levies for schools and other local purposes 
whether he owns his home or merely rents a place to sleep, for these taxes 
enter into the cost of renting as well as owning property. 


The lawyer usually meets the question of the legality of local tax levies 
when an irate home owner stamps into his office, bangs down a tax bill and 
says, “Do I own my home or do I just rent it from the county tax collector? 


1? 


My tax bill goes up every year! 


The lawyer says, “Now John, take it easy, let’s see your bill. Your tax 
depends upon two things, the valuation of your property and the legality 
of the rates. If your assessment is valid and if the districts have made valid 
tax levies there is nothing to do but pay the bill. I'll look into the correct- 
ness of your assessment and the legality of the rates and let you know what 
I find.” 

The question of the tax levy, its place and complications and the rates 
connected with it are the immediate concern here. The persons who levy 
a tax are the individuals in public office whose duty it is to anticipate the 
needs of their district for its organized purposes, the aim being to levy the 
Jeast amount of tax to provide the money to do the things which the majority 


* RICHARD C. BECKETT. B.A. 1906, University of Mississippi; B.C.L. 
1910, England (Rhodes Scholarship, 1907-1910); formerly attorney for 
Illinois Central Railroad Company, also Mobile and Ohio Railroad; now 
retired and engaged in private law practice at Long Beach, Mississippi. 


* EDWARD J. WRIGHT. B.S. 1947, LL.B. 1948, University of Illinois; tax 
attorney for Illinois Central Railroad Company. 
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of the people in the taxing district desire—for common schools, for local 
roads, for police and sanitation, and all the manifold public purposes which 
are currently considered local. 


The power of the governing bodies of local taxing districts is not un- 


limited. Our republican form of government is a system which involves 
traditional “checks and balances.” Mr. Justice Blackstone in his Com- 
mentaries on the English Law, one of the “great books” of our civilization 
as far as lawyers are concerned, said: 





“The thing therefore to be wished and aimed at in a land of liberty is 
by no means the total abolition of taxes, which would draw after it very 
pernicious consequences, and the very supposition of which is the height 
of political absurdity. For as the true idea of government and mag- 
istracy will be found to consist in this, that some few men are deputed 
by many others to preside over public affairs, so that individuals may 
the better be enabled to attend their private concerns; it is necessary that 
those individuals should be bound to contribute a portion of their private 
gains, in order to support that government, and reward that magistracy, 
which protects them in the enjoyment of their respective properties. 
But the things to be aimed at are wisdom and moderation, not only in 
granting, but also in the method of raising the necessary supplies; by 
contriving to do both in such a manner as may be conducive to the 
national welfare, and at the same time most consistent with economy 
and the liberty of the subject; who, when properly taxed, contributes 
only, as was before observed, some part of his property, in order to 
enjoy the rest.” + 


PRINCIPLES INVOLVED IN THE LEVY 


With this brief delineation of the scope of this article, and the funda- 
mental principles of tax limitations, we pass to the cardinal principles in- 
volved in the levy itself. 


These principles are: 
1. A tax can be levied for a public purpose only. 
The state has, within constitutional limits, plenary powers to tax, 
but subdivisions thereof have no implied but only express powers to 
tax. 
3. When doubtful interpretations of taxing statutes or ordinances arise 
their solutions should always be in favor of the taxpayer. 
4. The taxing district’s official acts must be recorded in its official 
minutes in order to be legally effective. 


nN 


Public Purpose 


The body politic making a tax levy must do so for a proper public pur- 
pose. Publicness of purpose is a concept, not static, but subject to gradual 


4Coorey’s BLAckstone, 307 (2d ed. 1872). 
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change by customs and practices desired and accepted by the people and the 
courts. Beginning in the early days of our country with such fundamentals 
as the army and navy for national defense, the police and courts for the 
prevention of crime, the post office and post roads for commerce and 
travel, and schools and colleges for public education, this concept has 
changed rapidly in recent years. For example, the old practice of having 
county poorhouses has mushroomed under the name of social security, old 
age and retirement pensions, unemployment compensation, blind relief, 
mothers’ pensions, aid to dependent children, etc., whereby many persons 
are forced to pay a tax in order to relieve, with gifts of public money, the 
poverty of other people. 


What is usually done by private business is not a public purpose. It is 
not a public purpose for the government to set up an enterprise to compete 
with already established private business. Yet this distinction is not re- 
liable. In the field of what is known as public utilities the state and federal 
governments gradually intruded, at first timidly and reluctantly, but later 
boldly and aggressively, to drive out private enterprise’ in favor of state 
socialism. In the early days of railroading the State of Georgia built a rail- 
road from Atlanta to Chattanooga, and the cities of Richmond, Virginia, and 
Cincinnati, Ohio, built railroads to Washington, D. C. and Chattanooga, 
respectively, which they still own but have long since leased to private 
companies for operation. More recently the federal government, under 
the guise of war necessity, created and operates the Federal Barge Lines 
and the Tennessee Valley Authority in direct and aggressive competition 
with private business. Another exception is a public hospital erected where 
there are private hospitals. Both serve the public and both furnish a facility 
where physicians practice their profession. A private hospital is erected and 
maintained with a view to earning a profit on the capital invested, whereas 
a public hospital is usually for indigent or charity patients only, and to the 
extent that it competes for the patient’s dollar it is socialistic and not in 
accord with our republican form of government. 


All these governmental incursions into the field of private business have 
been done in such a way that the taxpayer has had no means to challenge 
the publicness of purpose of the taxes to support them. No separate and 
specific taxes were levied to create or maintain these services. Even the 
well-known “Social Security Taxes” and the taxes imposed on railroads and 
employees thereof, under the Carriers’ Taxing Act, have been evasively 
levied as though for general public purposes to prevent challenge in the 
courts by the taxpayers affected. 

The taxpayer seldom has a chance to challenge any federal or even a 
state tax on the ground of lack of publicness of purpose because, having 
plenary power to tax, these governments seldom, if ever, designate the special 
purpose for which a new tax is levied. In some states, such as Michigan, 
motor fuel taxes are designated for a special purpose, but in Illinois and 
many other states the tax monies are often diverted to non-highway uses. 
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Nevertheless, the principle that a tax can be levied for a public purpose 
only remains an important and useful one with respect to local taxes, where 
there is no general or implied power to tax. Local taxing districts not only 
have very limited purposes under the statutes creating them, but they are 
usually required to itemize their budgets in detail and to publish them so 
that every taxpayer may examine them and may see the purpose of each 
tax levy and may challenge it in court. If a local tax levy is imposed at a 
rate which will clearly produce more revenue than is needed for that par- 
ticular purpose then, to the extent of such excess, the levy is not for a public 
purpose and is, therefore, illegal and void. Creating a surplus fund is not a 
proper public purpose. ” 


Power to Tax 


Local political subdivisions have only the powers of taxation expressly 
granted to them by statute or essential to the administration of the granted 
powers. These granted powers are always given for certain definite and 
specific purposes. Local districts have no implied powers of taxation. Our 
American system, indeed the entire Anglo-Saxon theory of government, 
involves restraints on officeholders to prevent them from imposing on 
minorities, particularly in the field of taxation. Local officeholders seem 
more prone to impose on political opponents than is the case with state or 
national officeholders. Perhaps they think that having large amounts to 
spend will gain more votes than will be lost by high taxes. At any rate, 
local taxpayers have more effectual safeguards against illegal and oppressive 
taxes than do state and national taxpayers. 


Interpretation of Taxing Statutes 


Whenever doubtful interpretations of taxing statutes or ordinances 
arise, such doubts should always be resolved in favor of the taxpayer. This 
is a fundamental principle and a very reasonable one because taxation is 
the forcible taking of money from individuals by government. History 
shows that this can be made an instrument of oppression by executive or ad- 
ministrative officers. It is a most precious function of courts to protect 
individuals from all forms of oppression. Where a legislative body, in 
imposing a tax, fails to make its intention clear it is better for the courts to 
send the law back for the taxing body to clarify its intention than to risk 
giving such a law harsher interpretation than intended when passed. Any 
other rule would allow tax collecting officers or employees to infringe on 
legislative powers. 


* People ex rel. Kelly v. B.&O.R.R. Co., 376 Ill. 393, 398, 33 N.E.2d 604, 607 (1941). 
“To construe this statute as requiring an annual levy of the tax to be made at the annual 
town meeting is more in keeping with the policy of our laws that no taxing body 
should be permitted to accumulate unnecessary surpluses from taxes collected, but should 
confine their levies to the amounts actually needed to be determined annually.” 
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Recording the Acts of the Taxing District 


The acts of any taxing district must be recorded in the official minutes 
of the district. While it is true that when a district acts, that action is the 
official act complete, this alone is not sufficient. There must be some 
permanent evidence of the action. The minutes of the meeting are this 
evidence. Districts are required by law to keep these minutes. If the 
records are incomplete or incorrect, parol evidence is sometimes allowed to 
correct the minutes. 


Where a meeting is held at some time not allowed by law, the record- 
ing of the meeting in the minutes would not make the actions taken valid. 
We must always have a legally formed district, with officials meeting at the 
proper time, and acting according to law. Then, if the actions are properly 
recorded in the form of official minutes of the meeting, the district has its 
proper record. This is the record which speaks for the district. From that 
time forward an individual goes to these minutes to determine what action 
has actually been taken. For example, the statutes require that the ballot at 
an election conform to the resolution of the board. If the ballot language 
does not conform to the resolution as set forth in the minutes, the election 
is void. The election is held on the proposition stated in the ballot. Yet 
both are held pursuant to the resolution. When they do not conform to 
the resolution shown in the minutes there is no authority for the particular 
election. The minutes then show authorization for a different election than 
was actually held. In that case parol evidence would not serve to correct 
the error, since the error would be one of substance. If, on the other hand, 
the error was purely of a clerical nature, the record could be amended by 
the court, if subjected to attack. * 


The distinction between a clerical and a substantive mistake or error 
is not always easy to perceive. Usually clerical errors are mistakes in record, 
whereas substantive mistakes are omissions or erroneous acts of the district. 
It is begging the question to say that clerical errors are those that can be 
amended and substantive errors are those which cannot be corrected. 
Several other rules of law are involved. In this case the rule that the levy 
must speak for itself appears to block any amendment. Actually this rule 
would not apply, or other rules of evidence would take precedence over it. 
The clerical error, not being of substance, may be corrected in order that 


* People ex rel. Franklin v. Wabash R. R. Co., 387 Ill. 450, 455, 56 N.E.2d 820, 
822 (1944). “... the well-established rule that where officials are required to keep a 
record of the proceedings of their office, such constitutes the only lawful evidence of 
action taken and cannot be contradicted, added to or supplemented by parol.” 

*People ex rel. Schnipper v. Mo. Pac. R. R. Co., 332 Ill. 53, 58, 163 N.E. 348, 349, 
350 (1928). “Upon application for judgment and order of sale for a delinquent tax, 
amendments may properly be allowed, by authority of Section 191 of the Revenue act, 
where there has been an attempt to comply with the law but the attempt is ineffective on 
account of some informality or clerical error.” 
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the record speak the truth. This is a matter generally considered to be al- 
lowable within the discretion of the court. 


An error of substance is one affecting the validity of the levy itself. 
If the levy is required to be passed within the first quarter of the year, and 
it is not so passed, the district could not amend the minutes to show that it 
had been passed at the proper time. When the statute requires certain acts 
to be done, these acts become matters of substance, e.g., where the legislature 
requires the levy to set forth the amounts appropriated as well as the amounts 
levied in the tax levy itself, an omission of the amounts appropriated or failure 
to make swfficient reference to the appropriation ordinance, renders the levy 
totally void.* This may seem harsh or technical but there are good reasons 
for the law as well as the rules as to substantive errors. 


Importance of the Basic Principles 


In each case the district involved must follow the statutes granting the 
power to the letter, keeping in mind the cardinal principles. These basic 
rules give much stability and justice to the tax laws and procedures required 
and generally followed by the courts. Realizing that neither the people nor 
the laws are perfect goes far in explaining why the task of levying taxes 
seems beset by many pitfalls. Yet the underlying principles are essential for 
the protection of the public and taxpayer, even though much disagreement 
arises over them. There is hardly a field of endeavor where the payer of 
money has so little to say, knows so little about it, and must trust his 
representative so much; where the public officials that he deals with are 
usually more than once removed from the person who votes for them, and 
where history has shown the field to be more susceptible to abuse and cor- 
ruption. It is of no little wonder that our forefathers not only came to this 
country to get away from religious intolerance but also fought a revolution 
to be free from oppressive taxation caused by unbridled power. Considering 
history and these facts, we should not be too hasty to condemn the seeming 
technicalities of the law and the information-seeking taxpayer. The tax- 
payer has the right to know that his taxes are being raised for a public pur- 
pose. He has a right to know that the taxing body is exercising only the 
powers expressly granted to it. He has a right to rely upon the accuracy 
of the official minutes of the taxing body. 


With not only a realization of these principles but also a will to abide 
by them, a tax levier will not only be assisting to provide his fellow citizens 
better government, but also will be prepared to defend his levy intelligently. 


In line with this thought, Harold Riegelman, Counsel to the Citizens 


* People ex rel. Ruchty v. C.,M.,St.P.&P.R.R. Co., 408 Ill. 480, 490, 97 N.E.2d 463, 
468 (1951). “... the (levy) ordinance must specify in detail the purposes for which 
the appropriations have been made, and the amount appropriated for each purpose, re- 
spectively. This levy ordinance did not comply with the statute, and we have held that 
if a levy fails to comply with the statute it is illegal.” 
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Budget Commission of New York City, made the following statement dur- 
ing a recent talk in Washington, D. C.: ° 


“There are groups of citizens, well meaning in the main, who espouse 
some one service rendered by government—whether it be education, 
libraries, hospitals or some other valuable service—but whose espousal 
is so single-minded, so myopic and, therefore, so unreasonable, that they 
are quite ready to sacrifice every other service in order to promote the 
service to which they give their undivided loyalty. .. . In that field, 
only ever-increasing appropriations are acceptable to them as a remedy 
of all evils. They do not understand the competition of public services 
for the tax dollar because they do not see all the public services; they see 
only one...” 


BASIC STEPS IN MAKING A LEVY 


There are three basic steps involved in the general approach to making 
a tax levy. They are developing the budget, making an eqn and 
levying of the tax. 


The Budget 


Every district needs a budget in order that it may function in an honest 
and businesslike manner. A budget is the annual estimate showing the 
amounts of money needed to run the district for the ensuing year. If par- 
ticular amounts are required for definite needs these should be set forth 
exactly. Other amounts must be the result of reasonable estimates. The 
budget-maker usually sets out the maximum amount needed for any variable 
item because of the uncertainties involved in estimations. Yet he should not 
lose sight of economy. Amounts are also included to allow for money lost 
to the district through reduction of assessments, etc., as well as amounts to 
cover the costs of collection. These items are easily and accurately estimated 
from averages of the past few years’ figures on losses and costs involved in 
collection. 


There is usually included an amount to cover miscellaneous and con- 
tingent expenses. These must be small in comparison to the total levy. 
Thus a tax budget is much the same as an annual household budget. 


The Appropriation 


Next, the average district makes an appropriation. This is the district’s 
official budget set forth in the form of an ordinance. Some districts can 
combine these first two steps by passing a combination budget and appro- 
priation ordinance. The appropriation really assigns certain revenues to 
particular uses or for the use of a particular person. Thus, an appropriation 
is a setting aside of funds or designating particular monies for the budget 
purposes. A time is usually provided for the public to attend a meeting 


* Civic Federation Bulletin No. 396 (December 1951). 








176 ILLINOIS PROPERTY TAX PROBLEMS [ Vor. 1952 


and comment on the budget or appropriation, but the public rarely partici- 
pates. Many districts must appropriate before they levy. To expend money 
for a purpose not set forth in the appropriation is an illegal expenditure. 


The Levy 

The final step is the levy itself. It sets forth the purposes and amounts 
to be raised by taxation. In many districts, the statute requires that the levy 
set forth the amounts appropriated as well as the amounts levied. This is in 
order that the taxpayer may know not only what the purposes of the ap- 
propriations are but which of the purposes are to be paid from the money to 
be raised by levy. Often some of the items appropriated are paid for out of 
monies from sources other than the tax levy itself. The inclusion of an 
illegal item in the appropriation reduces the assets for appropriation and in- 
creases the amount necessary to be levied to that extent. * 

Not all districts need levy in detail. * Some may levy by amount only— 
a lump-sum levy rather than a detailed list of purposes and amounts. This, 
however, does not relieve the district from complying with the laws regulat- 
ing detailed levies. The district still can only spend money for legal pur- 
poses. Therefore, if a taxing body should choose to itemize its levy when 
it need not do so, it becomes bound by amounts and purposes expressed 
therein. If the levy sets a sum for a purpose not legal for that district, the 
levy is bad as to that item. 

The levy then is the statement fixing the tax upon all the taxpayers of 
the district—imposing the tax. This is a legislative function. 


FORMAL REQUIREMENTS 


Among many formal requirements affecting appropriation and levy 
ordinances are time limits, publication, certifications to county clerks and 
others. Time and space restrict the discussion here to but a few of these 
formalities. 

Time Limits 

Time limits involved in appropriation and levy ordinances are very 
important. Many a levy has been held totally void because the taxing body 
responsible for passing the levy did not act at the time required by law. ° 
Because of the importance of these time limits, a person charged with the 
duty of preparing the levy should start preparation well in advance of any 


"People ex rel. Gill v. Schiek, 368 Ill. 353, 14 N.E.2d 223 (1938). 

*People ex rel. Wangelin v. Pennsylvania R. R. Co., 372 Ill. 223, 23 N.E.2d 38 
(1939). . 

*People ex rel. Heuer v. C.B.&Q.R.R. Co., 377 Ill. 470, 481, 36 N.E.2d 925, 930 
(1941). “The second Tuesday in August, 1939, was August 8, and the proper authorities 
failed to either make the levy or certify the amount to be raised by taxation by that 
date. Consequently, the appellant’s objection to the fire district tax should have been 
sustained.” 
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deadlines. His first action should be to become thoroughly familiar with 
the deadlines peculiar to his type of district as set forth in the statutes. 
Then, by investigating the district’s past actions and the dates involved, the 
local official will be well informed on the subject. 


These time limits are of different types, that is, a statute may require 
action to be taken on a certain specified day—like the first Tuesday in 
September—or the statute may require action at an annual meeting. The 
statutes require that districts which must appropriate, shall appropriate with- 
in a certain period of the year and set a date by which time the levy must 
be made. These times vary with the different districts. Action to be taken 
at the proper time then becomes essential. A meeting, however, need not be 
completed in one day. The meeting may be recessed or adjourned. The 
way in which a meeting is set over becomes very important. A recess is a 
short break during the day while an adjournment can be many things, in- 
cluding a final and unintentional end to the meeting. An adjournment 
“subject to call of chairman” was held an adjournment sine die or final ad- 
journment in one case. *° Thus, if the adoption of an ordinance is necessary 
at a meeting in session and the members wish to postpone a decision, great 
care should be taken to legally set the meeting over to the date desired. 
Only certain persons can call an official meeting or adjourn it to a specific 
day. The purpose behind these many exacting rules is to provide the tax- 
payer with every safeguard possible whether he makes use of them or not. 
To lose sight of this purpose would turn the whole procedure into a maze 
of technicalities. Yet the purpose itself is sufficient reason and renders the 
procedures meaningful. The importance of time limits is recognized by 
every one in every-day life whether it be making mortgage or tax payments 
on time, or just being on time to catch a train. There must be rules and 
time limits to keep things moving in an orderly and businesslike manner. 
Recesses and adjournments of important meetings can be used to frustrate 
and discourage the legitimate interest of taxpayers who wish to attend, and 
are legally entitled to attend, such meetings. 


Formal Requirements are Matters of Substance 


Formal requirements are often erroneously referred to as technicalities 
in the sense that they are not matters of substance. What is of more sub- 
stance than a legislative requirement, upheld time and again by the supreme 
court of the state, as a right vested in the public. It is a feeble excuse and 
a childish argument to pass off these formal requirements as mere technical- 
ities. For example, where the legislature requires a taxing body to pass an 
appropriation ordinance, it requires it to be passed before the levy ordinance 


* People ex rel. Dooley v. N.Y.,C.&St.L.R.R. Co., 368 Ill. 536, 539, 15 N.E.2d 297, 
298 (1938). “Since the chairman of the board of supervisors had no authority to call a 
special meeting of the board, the adjournment of the board on September 12 ‘subject to 
the call of the chairman’ terminated the September session as effectively as by a sine die 
adjournment.” 
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is passed. This may be a formality and a technicality, yet it is substantive. * 
Without these formal guides a taxpayer could never trace his tax money 
into the district’s projects. These guides give him something to look for, 
and tell him when to look for it, where to look for it, and what to expect 
to find. Without these aids he would be lost. The formalities which the 
legislature requires are sometimes rendered harmless errors by specific 
language used in the different statutes. These genuinely technical formal- 
ities are still required for the sake of clarity and order even though their 
negligent handling will not render an appropriation or levy void. The 
legislature assumes that wilful abuse of these really technical formalities 
will eventually be remedied at the ballot box. 

Another general formality of interest is that where budget and ap- 
propriation ordinances are mandatory the statute usually requires the rules, 
set out in the Municipal Budget Law, ** to be followed in the preparation 
of these matters. This law strives to make all budgets uniform and, there- 
fore, understandable. 


Publication 


Publication is a formal requirement for some appropriation ordinances. 
Almost every type district is different on this question. Appropriations are 
required to be published at a certain time to give the taxpayer notice of their 
contents. The districts required to publish are those where a public meeting 
is not held in advance of the passage of the appropriation ordinance. There 
are two types of publication. One is by printing in a newspaper of general 
circulation in the district and the other is by posting at three to ten, de- 
pending on the type of district, of the most public places in the district. In 
a small community the average person sees these publications but in larger 
communities the paper may be one of general circulation but not gen- 
erally read by the average citizen. There are other reasons for publica- 
tion also. If an appropriation must be in effect before a levy can be passed, 
the appropriation must have been adopted and published, in the manner 
provided by statute. For example, by law an appropriation ordinance of a 
city or village does not become effective until ten days after its publica- 
tion.** This gives the taxpayer an opportunity to make some sort of 
protest if he wishes to do so. 

Park, cemetery, mosquito abatement, cities and villages (of less than 
500 population), and other miscellaneous districts need only publish by post- 
ing. Counties and schools need not publish at all. Their records are, of 
course, open for public inspection. Each district’s controlling statutes must 
be consulted to determine its particular publication requirements. 


™ People ex rel. Larson v. Thompson, 377 Ill. 104, 111, 35 N.E.2d 355, 358 (1941). 
“The levy ordinance here involved was passed at a time when no appropriation ordi- 
nance was in force. The levy ordinance was, therefore, void because the board of 
commissioners was without power to pass it at the time the ordinance was adopted.” 

* Tuy. Rev. Srat., c. 120, § 365 et seq. (1937). 

* Id., c. 24, § 16-1. 
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If a district must publish by posting it may print in a newspaper in- 
stead. However, if required to print, the district may not post instead. 

Time must elapse before the published appropriation becomes effective 
or final. This provides an opportunity for persons to appear before the 
board to complain about the appropriation. This safeguard is rarely used by 
the public for many reasons. If someone did appear before the board 
and as a result the board decided to change the appropriation, publication 
would again have to be made. 


Certifying the Levy 


With rare exceptions, a taxing district must make a levy if it is to re- 
ceive tax revenue for its needs. It is, however, entirely possible that after a 
few years of operation a district may have enough money on hand or have 
received sufficient funds from other sources that it need not make a levy 
for one year. This is unusual and not often considered even by districts 
with sufficient funds on hand to avoid at least one levy and still retain a 
small balance. Once the levy is made it must be certified to the county clerk. 
The county clerk is the individual whose job it is to extend the tax. It, 
therefore, becomes important that he make as few mistakes as possible. 
If each district told the county clerk verbally what it had levied, one can 
readily see the chance for error or even intentional misstatement. In the 
latter case, who could remember the exact words or be sure of the amount? 
The real harm done would be the result of application of the rule that a tax- 
payer is considered to have made an irrevocable contribution to the govern- 
ment when he voluntarily pays his tax, even when the tax is later held 
wholly void. To add at least the color of truth and in order that someone 
be committed as to the facts shown in the levy, the legislature requires some- 
one from each taxing district to certify its levy to the county clerk. In 
effect, the certification quotes the district’s certifier as to the accuracy of the 
facts set forth in the copy of the levy. To put it another way, certification 
indicates that the person certifying has checked the facts in the levy and 
declares that this copy correctly shows those facts. This is important be- 
cause, for all practical purposes, a tax once extended is not revocable. 
Certification keeps the levier from being misquoted and later blamed for 
errors appearing in a negligently copied levy. 

Again we see why a seeming technicality of taxation is really an essential 
requirement of genuine substance created not only to protect the taxpayer 
but also the levying body itself. * 


* People ex rel. Schmulbach v. I.C.R.R. Co., 400 Ill. 303, 307, 79 N.E.2d 512, 515 
(1948). “Under this statute, the certificate of levy of the tax is jurisdictional and, upon 
the failure of the village clerk to file a certified copy of the levy, the county clerk has 
no authority to extend the tax... . And where it appears that the document upon which 
the county clerk bases his authority for extending a tax purports, on its face, to be the 
original tax levy ordinance and not a copy thereof, the levy is void, and cannot be 
amended to show it to be a certified copy.” 
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In the case of cities, villages, and towns, those districts’ clerks are 
designated by statute to certify the levy to the county clerk. The county 
clerk does not certify the county levy to himself but merely extends the 
county tax, thus no certification of the county levy is made. Miscellaneous 
districts such as fire protection, park, sanitary, and mosquito abatement, are 
required to have their districts’ secretary certify the levy to the county 
clerk. In road districts the highway commissioner, who is the entire levy- 
ing body, certifies his levy to the county clerk. The county clerk extends 
all these taxes for the districts. 

Today in Illinois the county clerk has highly complex problems with 
which to deal. Many years ago he could easily figure a taxpayer’s bill with 
paper and pencil at any street corner. Today he must have access to expen- 
sive calculating machines. 

In determining a taxpayer’s bill the county clerk must find what dif- 
fent districts contain the taxpayer’s property within their boundaries. 
Recently more districts have been organized than ever before. Only the 
school districts, which have been under a program of consolidation, have 
decreased in number. In finding the correct rates to produce the monies 
levied by the districts, the county clerk today must calculate mills on the 
$100 of assessed valuation. Crystal ball gazing becomes necessary in decid- 
ing what rates the law provides where the statutes, the attorney general, and 
the Illinois Supreme Court all seem to differ on the same question. **° 


Rate Limitations 


A district is not bound by the rate limitations in making its budgets, 
appropriations, and levies. The county clerk is the person bound by the 
statutory rate limits when he extends the tax in connection with a district’s 
levy. If the clerk makes a mistake in the rate he extends, the district is 
bound thereby. This is true whether the error gives the district more or 
less money than levied or allowed by law. The actions of the county clerk 
in extending the taxes are considered purely ministerial. This is because he 
neither sets the rate limits nor makes the assessments or valuations upon 
which he applies these statutory and voted rates. Generally, to avoid extend- 
ing too small a rate in a questionable situation, the county clerk will over- 
extend to insure the district receives all the money it is entitled to receive. 
Should a tax suit arise, the most a district stands to lose by the over-extension 
is the amount of that over-extension. As a practical matter the county clerk 
has little control over the tax to be raised. By figuring what rate will raise 
the amount levied by the district, upon the total valuation in the district, the 
county clerk adds only enough to cover loss and costs in collection of the 
tax.*® Of course, if this rate exceeds the voted or statutory maximum rate 


* Tut. Rev. Srat., c. 122, § 19-9 (1947); Spence v. Selcke, 404 Ill. 98, 88 N.E.2d 41 
(1949); Attorney General’s opinion for Menard County (Dec. 27, 1948). 
“People ex rel. Nash v. Northwestern Life Ins. Co., 361 Ill. 248, 197 N.E. 758 


(1935). 
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for the district, the clerk must reduce the rate to that maximum, except that 
under Section 162a of the Illinois Revenue Act, as recently amended, loss 
and costs may be extended in addition to the maximum qualifying rate for 
state-aid allocations. ‘7 Thus, because the district can express its needs as it 
sees fit and yet have rate limits, the clerk’s actions seem to restrict the dis- 
trict. However, it is not the county clerk that restricts, but the constitu- 
tion, the voters, and the legislators who create and set the limits. 


Levy Cannot Exceed the Appropriation 


When a district’s levy must be itemized and, therefore, when it is sub- 
ject to the provisions of Sections 637 and 638 of Chapter 120 of the Illinois 
Revised Statutes, or in the case of cities and villages, paragraph 16-1 of 
Chapter 24 of the Illinois Revised Statutes, and other statutes, the amounts 
appropriated for each item must be set forth in the levy, as well as the 
amounts levied.** The appropriation, as we described before, contains a 
list of the purposes for which the district will expend the respective amounts 
of money listed. If a district has not appropriated for a purpose, it may not 
expend money for that purpose during that year.’® The purposes levied 
for are those items from the appropriations which are to be paid for by the 
tax actually extended. For the district to be able to expend money for the 
other purposes set forth in the appropriations, the district must receive 
money from other sources. The district can make a levy equal to the 
amount of the appropriations or a lesser levy than the appropriations, but 
never a levy larger than the appropriations. If the district sets forth com- 
pletely its appropriation in its levy ordinance and then levies a lump sum, that 
sum would be automatically prorated among the various items shown in 
the appropriation. 7° There are good reasons for this procedure. Taxing 
bodies, not being allowed to levy taxes merely to have a large amount of 
cash on hand, must reduce any surplus each year. So to do this, the district 
appropriates more than it levies. By so doing it spends more than it raises in 
taxes and reduces its illegal surplus. Another situation that arises is where 
the district has income from a source other than taxation. In that case it 
must spend the tax money and the income to avoid a surplus. To be able 
to spend the tax money and the other income legally the district must again 
appropriate more than it levies. Of course, the most correct procedure 
would be to appropriate only for actual needs and allow non-tax income to 
reduce the following year’s levy. 


"Tu. Rev. Srat., c. 120, § 643a (1951). 

* People ex rel. Prindable v. N.Y.C.R.R. Co., 397 Ill. 50, 61, 72 N.E.2d 821, 827 
(1947). “The agreed statement of facts states that the certified copy of the 1944 levy 
ordinance only sets out the amount levied for each object and purpose and does not 
set out the amounts appropriated therefor. The objection should have been sustained.” 

* DeKam v. City of Streator, 316 Ill. 123, 146 N.E. 550 (1925). 

*C.,P.&St.L.Ry. Co. v. People ex rel. McCormick, 225 Ill. 463, 80 N.E. 295 (1907) 
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ITEMIZATION 


The subject of itemization is, to many officials upon whom the duty of 
drafting an appropriation or a levy ordinance rests, an extremely annoying 
one. Many have complained that it is impossible to itemize correctly or 
sufficiently. However, it can be done and done correctly. One must not 
deny the right of the taxpayer to question and challenge his taxes. His 
challenge is not the proof of error, but is his procedure for convincing him- 
self of the correctness of his necessary expenses in the form of taxes. No one 
in the position of public trust should hesitate to welcome the challenge to 
make known the honest administration of this trust. 

In approaching the science of itemization some study is essential. No 
job is easy if done correctly. History, common sense, logic, honesty, com- 
plete disclosure, and clear objectives all aid the drafter in itemizing the needs 
of the district. } 

In recent years of growing government and its expansion into ever 
widening circles of social and economic life, districts have been created to 
administer these new fields. The legislature, in creating these newer dis- 
tricts, has abandoned some of the taxpayer’s protections. Perhaps this is 
true because of the fact that the newer districts are special purpose districts 
in contrast to the broader purpose districts, such as counties, cities, and 
villages. In any case, a few districts need not itemize their levies but may 
levy a lump sum. These districts are those with singleness of purpose, such 
as fire protection districts and public health districts. Thus, the legislature 
is creating a presumption that the district is raising money for the one pur- 
pose for which the district was created. But for every presumption granted 
to one person there must by converse be something of equal importance 
taken from another. Here it is the right of the person who pays the bills 
to have a district go on record and itemize its needs. No district can operate 
in a businesslike way without a budget allocating its anticipated income. 
Without a budget, it is not fulfilling its duty to the public to be efficient and 
businesslike in the taking of the taxpayer’s money. Sometimes the courts 
assist the legislature in upholding this concept by accepting the idea that the 
purpose of the district is single and thus the taxpayer need not see the levy 
itemized. This argument, if carried too far, could be used by any district to 
hold a lump-sum levy legal. For example, the theory would make a lump 
sum for running the county a single purpose. 

Where the statute does require itemization, which is true for most dis- 
tricts, the job is not easy. Again, the first step is to become familiar with 
the statutes themselves. In some cases the statute helps in directing the major 
purposes of the district. A good example is the township highway road and 
bridge district statute. *1 After the statute the next historical aid is the case 
law. Taken as a group the cases—with exceptions—present a fairly clear 


™ Tir. Rev. Srat., c. 121, § 62 et seg. (1951). 
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picture of itemization in the broad sense. They indicate the degree of item- 
ization necessary for certain purposes and the type of words which have 
specific meaning. Many word are too general in thier meaning to be of any 
use whatsoever in a tax levy. After considering the statutes and cases, 
the use of a logical and common-sense procedure to develop an appropria- 
tion and/or a levy with good itemization is invaluable. It serves a dual 
purpose—that of organizing the district’s needs with proper monetary alloca- 
tion and providing the best defense against a misunderstanding and irate tax- 
payer. The importance of such a procedure for making a budget cannot be 
overemphasized. 

In avoiding objectionable words and insufficient itemization the cases 
indicate that words adding no information are not acceptable. They tell 
the taxpayer nothing specific, ¢.g., expenses, improvements, betterments, 
expenditures not otherwise provided for.*? These are really items that 
should be included in a levy for the purpose of “miscellaneous and con- 
tingent expenses.” This fact, taken together with the court-expressed rule 
that a levy for the last-mentioned purpose must be small in comparison to 
the total levy, tells us that the total of such items must, therefore, be small. ** 
The cases indicate that five per cent or less is considered reasonable. There- 
fore, if in making a levy you have more than five per cent in such items you 
are either estimating too inefficiently or you are not setting forth the actual 
purposes for these items with sufficient definiteness and specificity. If this 
error is unintentional it should be corrected by substituting the real purpose 
rather than these catch-all words. When the item conveys the picture of 
specific material things, the question as to what it means is answered. If 
the item tells the taxpayer what to expect to find, it is sufficient. Consider 
the words “improvements and betterments” for example. They can logically 
indicate several things and, therefore, are very poor words to use. They can 
represent current expense items and also capital expenditures at the same 
time. This combination, the Illinois Supreme Court has held void.** By 


* People ex rel. Stuckart v. Klee, 282 Ill. 440, 446, 118 N.E. 754, 757 (1918). “The 
word ‘betterments’ is too indefinite. It is a term that includes all character of improve- 
ments on real estate by which the property is enhanced in value, and it has been held 
that such a term includes any addition or alteration made to a building or expense in- 
curred for draining or paving, whether temporary or permanent, and any expense for 
engines, boilers, furnaces for heating, elevators, gas engines, asphalt pavement and open- 
ing and widening streets adjacent to the property.” 

* People ex rel. Ross v. C..M.,St.P.&P.R.R. Co., 381 Ill. 58, 63, 44 N.E.2d 566, 568 
(1942). “This court has recognized the necessity for an assessment of a small amount 
for contingent or miscellaneous expenses for the reason that it is not always possible 
to foresee all contingencies which may arise, requiring the expenditure of money. Such 
levies must, however, be in a very small proportion to the entire tax.” 

* People ex rel. Toman v. Sage, 375 Ill. 411, 419, 31 N.E.2d 791, 795 (1941). “In 
such an appropriation, the combination of expenditures, part of which will be consumed 
during the current year, and the other part of which will be invested in equipment 
which will last many years, does not follow the statutory requirement of itemization 
for a single purpose, as contemplated by law.” 
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giving thought and study to the items and using logic and common sense, the 
distinctions mentioned become obvious. An honest desire to inform the 
taxpayer is an essential aim. It is hard work but when the making of a levy 
is approached in this way, the difficulties can be overcome. 


A civic responsibility rests upon the shoulders of the levy drafter to 
be honest and justify the public trust in him. One of the easiest errors to 
make is to put the items in uninformative generalities. The Illinois Supreme 
Court held the item “For drainage ways—work supported by government 
aid” bad for that reason. ** Perhaps the drafter knew what the item meant 
but what does it convey to the taxpayer? What does the taxpayer know 
about government aid? Does it mean construction of a drainage way on 
Highway 7 just east of Brown’s farm? Does it mean maintenance of a 
drainage way in Lot 1 of Block 3? Or does it combine both? Where should 
the taxpayer look for the expenditure of the money? What can he expect 
to find—new ways or repaired ways? Applying history, cases, common 
sense, honesty, and a will to create full disclosure, the drafter would have 
used different words to indicate this anticipated expenditure. 

Many district representatives feel that requiring itemization is a mis- 
take. They declare that their books are open to an audit at any time and 
that they can account for every penny of the district’s money. But the re- 
quirement of itemization is a safeguard for the taxpayer before he parts with 
his money. If he be a large enough taxpayer, who has a sufficient interest, 
he may employ people to watch his taxes. If he is convinced a tax is not 
legal or just, he may pay part or all of this tax under protest and object to 
the tax in the county court in the first instance. Without an itemized levy, 
the taxpayer is deprived of this essential remedy. As a result government 
often becomes inefficient and arbitrary. Without itemization, the only 
remedy left the taxpayer is to audit the district’s books which is extremely 
expensive and involves much time. No matter how large the taxpayer, he 
could not afford to audit the books of all taxing districts. This would be his 
only remedy for information. After all, the taxing bodies are created to 
serve the public and the public should have the information before the tax 
is extended. This does not mean that our present system could not be im- 
proved. Many changes could be made to aid the taxing bodies as well as 
the taxpayers. The process of legislation is not only slow and cumbersome 
but has not been equal to the drafting of legislation in recent years that 
will fit smoothly into our now gigantic and confused patchwork of revenue 
laws. The new tax laws have merely been thrust into the revenue laws, 
usually at the last minute, as necessity demanded some action. The best 
example of this is the new law on voting rates. *¢ 


Itemization is an important part of good administration of local govern- 
ment. 


* People ex rel. Wangelin v. Pitcairn, 371 Ill. 616, 21 N.E.2d 753 (1939). 
Tit. Rev. Srat., c. 120, § 643a et seq. (1951). 
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PURPOSES OF LEVIES 


What are the purposes of a tax levy? They are many. They are 
considered here in two major categories. From the initial and legislative 
phase, there are the purposes or reasons for the existence of a levy itself. 
The other phase is that of the separate items or list of purposes which com- 
prise the body of the levy. 


Reasons for Existence of the Levy 


In the first category is the policy question of creating a procedure and 
form to guide the district in a definite and uniform businesslike system. This 
requires a statement, called the levy, made by the district planners, setting 
forth the needs of the district for the coming year and the amounts to be 
raised by taxation. The levy is the official act of the district’s representa- 
tives that obligates the district’s territory for the money involved. From 
the taxing body’s point of view, the levy is for the purpose of raising the 
money to run the district for the ensuing year. The money to be raised 
is the means by which the district is able to carry out its aims and the levy 
is the means by which the district gets that money. It then follows that the 
levy must be in line with the objectives of the district. Those objectives are 
the ones which the legislature has set forth in the statutes creating the 
district. It certainly behooves the officials to follow the statutes and it is 
expected that they will do so. However, here is where the do-gooders re- 
ceive the most criticism, and rightly so. It is the people, through their 
legislative representatives, and not the officials of the district created, who 
dictate the kind of public needs that are to be served. The officials must 
stay within the purposes and limits created for their district by the statutes. 
Who can challenge a township whose officers believe the people need a 
medical clinic? The good that such a clinic will do can be denied by no one. 
But the township was not created for this purpose and this purpose is not one 
for the township to serve. It is not up to the district’s officials to go beyond 
their statutory delegation of authority. When they do, they are attempting 
to confiscate property for illegal purposes. 


As previously pointed out, the levy may raise all the monetary needs 
set forth in the appropriation or satisfy only some of them. This depends 
upon what money the district has on hand, expects to receive from outside 
sources, and taxes already in the process of collection. Unfortunately our 
system provides that this year’s taxes are due and collectible next year. A 
district is expected to take these sources of income into consideration to 
reduce the total amount in arriving at the sums to be actually levied. *” 
This is not an easy task but it is a necessary one. In the case of school dis- 


* People ex rel. Gill v. Schiek, 368 Ill. 353, 356, 14 N.E.2d 223, 225 (1938). “The 
city council is then authorized to levy a tax for the amount necessary to pay corporate 
expenses, as appropriated for, above the amount received from such miscellaneous 
sources. This is the extent of the city council’s power to tax.” 
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tricts, after considering these items, if there is enough money available to 
run the district for about two years, based upon the last two or three 
years’ average expenditures, it is generally considered that the district should 
not make a levy this year. If it does make such a levy it is illegal. ** A tax- 
ing body may not accumulate money merely for possible future needs. *° 
When large sums of the taxpayer’s money are not used for immediate pur- 
poses, the taxpayer is not only paying for an illegitimate purpose but also is 
losing the use of his money. The expenditures of a district are to benefit 
the taxpayer and he should pay only for what is actually and properly anti- 
cipated and then only when it is ready to be paid for. Money raised by the 
district is for current expenditure, to initiate and maintain the public services 
for which the district was created. 


If the district needs a building or a sizable capital expenditure, such as a 
sewer system, that requires a large and immediate investment, it may ask 
the voters to approve a bond issue. A bond issue will currently provide the 
money needed. The investment will then be paid for in installments by a 
levy for principal and interest each year until the bond issue is paid off. The 
levy procedure has been designed to take this into consideration. *° The tax 
levy has the purpose of raising the money for this bond service. This is the 
only purpose in the levy which does not have a rate limitation. None is 
needed because the people vote for the bonds, thereby approving a definite 
need. Thus, one of our basic tax principles controls, namely, that the 
people themselves are doing the governing. Once the bonds are legally 
issued, the county clerk must extend the taxes to pay them. The bond levy 
pays interest and principal according to the schedule set forth in the bonds. 
This information is required by the constitution. Usually only interest is 
levied for the first year or two. After that the levy pays both principal 
and interest. As the principal is paid off the interest decreases. If for one 
reason or another the district fails to pay off the bonds on schedule the 
issue is refunded and levies are made to pay off the refunding bonds. Re- 
funding should be avoided if possible as the amount of interest is increased 
and the district has to pay considerably more because of this refunding. A 
deficiency levy may be made to raise the additional money required to 
service bonds where the original levy, because of one reason or another 
during that year, is found insufficient to mect that year’s payments. Usually 
this happens only in times of high delinquencies. 


Separate Items in the Levy 


The propriety of any particular purpose, set forth as a separate item in 
a levy, depends upon the purposes expressed in the statute or statutes creat- 
ing that district. The theory of propriety of purpose is the same theory 


* People ex rel. Leaf v. Roth, 389 Ill. 287, 59 N.E.2d 643 (1945). 
* People ex rel. Kelly v. B.&O.R.R. Co., 376 Ill. 393, 33 N.E.2d 604 (1941). 
Tit. Const. Art. IX, § 12. 
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mentioned earlier as that which delineates the scope of the district’s activities 
and levy as to subject matter. It was there stated that a township may not 
levy for a medical clinic because such is not within the purposes or objec- 
tives of the district. The same is true of any such items in the levy. Any 
items for the medical clinic purposes would be void, e.g., an item for 
“Doctors’ Salaries” or for “Surgical Instruments.” Such items would not be 
for a proper township purpose. Therefore, testing an item in a levy as to 
its purpose involves knowing the statutory aims of the district. Does the 
item help carry out these aims? If the time comes when the community no 
longer needs the services of the district, that district should be abolished. 
It should not be used by its officers to serve other purposes. Thus, the items 
of the levy cannot be considered on their beneficial merits, but on their 
relation to the district purposes. The result of any other system, such as 
allowing the items of the district to be flexible as to purpose at the discretion 
of the district officials, would change the people’s position from the govern- 
ing to the governed. The people through their legislators must do the 
changing. 


Another type of item that should not be used is ie one creating 
duplicity. If the statutes provide that certain officers of, say a county, are to 
be paid from the fees of their office, then an item levying money for 
salaries for these officers is void. *4 


Tax anticipation warrants are charges against the taxes of a particular 
year. They must be paid out of the incoming taxes of that year. If an item 
should be inserted in the levy for the purpose of raising money to pay for 
tax anticipation warrants, the taxpayers would be subject to a duplication of 
taxes. a item levying money for such warrants would be illegal and not 
for a proper purpose. *? 


There are certain classes of items which are generally proper in them- 
selves but become bad by improper use. They cannot be confused or put 
generally in all funds or parts of a levy. They are items that cannot stand 
alone. These items are numerous and depend on other items. They have a 
meaning only by association. If a village levies “for repairs to streets, alleys 
and sidewalks,” it is an illegal combination of good items. ** It is combining 
two or more separate purposes into one item. If this combination was not 
a single item but a heading with subitems under it, another question arises. 
Suppose one subitem is “for asphalt” and the money is levied after each of 
the subitems and not after the combined heading, then this “for asphalt” item 
is bad. However, if the subitem were “for asphalt for alleys” it would be a 


* Id., Art. X, § 10. 

® People ex rel. Gill v. Schick, 368 Ill. 353, 359, 14 N.E.2d 223, 226 (1938). “It 
clearly appears, therefore, from the language of the act, that in making up the tax levy 
ordinance the city council is not authorized to levy taxes to pay either the warrants or 
interest thereon for the current year or that which has accrued.” 

* People ex rel. Franklin v. Wabash R.R. Co., 387 Ill. 450, 56 N.E.2d 820 (1944). 
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good subitem. Thus, under a combination heading we could have both good 
and bad items. In other words, the item must ask money for one purpose 
only and say exactly what that purpose is. Under our example “for asphalt” 
under the combined heading, the subitem does not say how much of the 
“for asphalt” item is for each of the three separate purposes, and is, therefore, 
an illegal combination of purposes. If the heading were “for streets,” the 
subitem “for asphalt” would be acceptable. This problem of a proper pur- 
pose as between funds or levies of a district is inseparably tied into the prob- 
lem of itemization. 

Items such as ones for miscellaneous and contingent purposes should 
be kept to a minimum. When they become too large they are improper. 
Earlier, we referred to this fact, and the five per cent figure generally con- 
sidered the dividing line between what is and what is not reasonable. The 
concept must be thought of as that included in the definition of these terms. 
The total subject matter of the definition is the thing limited to a reasonable 
percentage. To clarify the point, an item for the purpose of “for expenses 
not otherwise provided for” is an item for miscellaneous and contingent 
purposes. If the amount for this item is added to an amount actually labeled 
miscellaneous and contingent expense, both appearing in the same levy, and 
the combined amount is larger than reasonable, the amount is unreasonable 
and, therefore, improper. A miscellaneous and contingent expense may take 
many different forms, e. g., “for general expense,” ** “for emergencies.” 
A taxing district must not use such items to avoid itemizing the purposes for 
which any substantial amount of money is to be raised. However, this 
principle does not include contingent items that are for specific purposes 
and do not amount to unpredictable reserves. Taxing districts on cash bases 
may not accumulate unnecessary reserves. 

A loss and cost item includes two separate terms which normally are 
considered as one unit. It is an abbreviated term referring to the money 
lost to a taxing body through such unforeseen happenings as reduction of 
assessments and duplication of assessments, and the costs of collection which 
diminish the amount collected, for example, the county clerk’s extension fees 
and collector’s fees. 


TAX RATE LIMITATIONS 


The subject of tax rate limitations has been widely discussed throughout 
the United States for many years. There is much to be said for and against 
them, yet with persons primarily interested in over-all sound government, 
more of lasting substance is to be said in favor of tax rate limitations. At 
the present time, more than twenty of our forty-eight states have asked 
that the federal income tax be limited to a maximum of twenty-five per 
cent of a person’s income. By their very nature, limits are arbitrary to a 


* People ex rel. Frick v. C.&E.L.Ry. Co., 361 Hl. 470, 198 N.E. 212 (1935). 
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certain extent. Just as most other limitations, rate limitations arise from fore- 
sightedness, everyday tax problems, and/or a need for local tax reform. 
The rate limitations found in Illinois on tax levies are a combination of all 
of these. It is not that the advocates of particular limits or the legislators 
are designing needed reforms, but that everyday problems of taxation re- 
quire limits. Since the real estate taxpayers’ strike in Cook County back in 
1931, there has been more consciousness of rate limitations in Illinois than 
there was prior thereto. The Illinois Constitution contains rate limitations 
that affect local taxing units.** The other rate limitations on these local 
taxing units are to be found spread throughout the Illinois statutes. These 
statutory rate limitations are changed from time to time by the legislature 
when circumstances require. There are many reasons for rate limits. These 
limitations affect taxes which use as their base real and personal property. Be- 
cause of the difficulty of administering the personal property tax, the bulk 
of local taxes falls upon realty. Realty cannot be hidden and, therefore, 
provides a very stable base for local taxes. As a result it bears an ever- 
increasing amount of the burden as local taxing units are increased in number 
and size. If the demand for local services increases without the ability of this 
tax base to maintain it, the need for rate limitations will increase. The local 
realty owners want these services but they are required to pay more than 
their fair share. They pay the greater portion of local taxes but have a 
smaller portion of the wealth and get little of the income. Thus the total 
costs of local government are not spread equally upon the wealth. When 
high real estate delinquencies appear it indicates an undue burden upon real 
estate. If this burden were equally spread there would be less need for 
limitation than now exists. These limitations force the cost of government 
down. This is fought by the taxing officials just as they naturally fight any 
other form of limitation upon their spending. A narrow view should not be 
taken of the situation. Rate limitations are not absolute. They only limit 
the rates the officials can freely impose. These rates can be raised by vote 


* Itt. Const. Art. IX, § § 8, 12. 

Section 8 provides: “County authorities shall never assess taxes, the aggregate of 
which shall exceed 75 cents per $100 valuation, except for the payment of indebtedness 
existing at the adoption of this constitution, unless authorized by vote of the people of 
the county.” 

Section 12 provides: “No county, city, — school district, or other mu- 
nicipal corporation, shall be allowed to become indebted in any manner or for any 
purpose, to an amount, including existing indebtedness, in the aggregate exceeding five 
per centum on the value of the taxable property therein, to be ascertained by the last 
assessment for state and county taxes, previous to the incurring of such indebtedness. 
Any county, city, school district, or other municipal corporation incurring any in- 
debtedness as aforesaid, shall before, or at the time of doing so, provide for the collection 
of a direct annual tax sufficient to pay the interest on such debt as it falls due, and also 
to pay and discharge the principal thereof within twenty years from the time of con- 
tracting the same. The section shall not be construed to prevent any county, city, town- 
ship, school district, or other municipal corporation from issuing their bonds in com- 
pliance with any vote of the people which may have been had prior to the adoption 
of this constitution in pursuance of any law providing therefor.” 
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of the electors. It is good government where the people must approve a 
raise in the taxes that will be placed upon them. The taxing officials are well 
organized and should have little trouble getting money actually needed for 
good and efficient administration. When the time comes that the people will 
no longer vote higher rates upon their realty, and delinquencies increase, a 
new source of income must be sought to augument the realty taxes. It 
then becomes obvious that the local needs have exceeded the realty base’s 
ability to bear the greater portion of the burden. Tax rate limitations assist 
in postponing, if not preventing, this kind of abuse. These are some of the 
many causes and problems that give rise to rate limitations. 


Separate rate limitations are placed upon certain specific districts. The 
limits affect the local taxing district’s officials. Knowing this, they must 
plan accordingly to perform the district’s functions within that rate limit or 
show the people the need for a higher rate and receive a favorable vote, to 
exceed the statutory limit. Because of the demands for more services and, 
therefore, more money than can now be raised locally under our present 
laws, and other reasons not pertinent to the subject matter of this article, a 
movement is now under way to amend the Revenue Article of our present 
State Constitution. ** Although the county clerk must not extend a district’s 
tax at a rate higher than set by statute or vote, the rate is not actually di- 
rected at him. As stated before, the county clerk performs a purely min- 
isterial function and, therefore, is not in a position to exercise any dis- 
cretion. It is the taxing body whose discretion is being forcibly restricted. 


A rate limitation may be considered as being a restriction upon the 
power of the district to designate the extent of its needs. We have discussed 
the reasons for rate limitations by delineating some of the problems giving 
rise to limitations. We have described the individuals upon whom the rate 
limitations fall. As a result, the question as to what the limitations actually 
fall on is partially answered. It is upon the result of the exercise of the tax- 
ing officers’ discretion as expressed in the levy of the district. The levy 
setting forth the needs of the district has indicated the amount of money 
to be raised by taxation. If the rate needed to produce that amount ex- 
ceeds the set limit it is too high. The county clerk would then automatically 
extend only the rate limit, and loss and costs in certain cases, and each item 
in the levy then would be reduced pro rata. 

These limits are rarely, if ever, permanent. They fluctuate as the 
legislature responds to the desires of the people. It would serve no good 
purpose to set forth a list of present rate limitations here. In fact, it would 
be confusing and of no future use. Because of the frequent changes in rate 
limitations, it is necessary for a levy drafter to consult the statutes each time 


*See Cushman, Proposed Revision of Article IX of the Illinois Constitution, 
infra p. 226. 
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the legislature has been in session. Many changes in limitation get little, if 
any, publicity and are not known by the majority of the people. 


Important to consider, when the flexibility of the rate limitations is in 
point, is the fact that these limits are not on money but on rate only. That 
is to say, the amount of money that will actually be raised by a uniform rate 
will vary directly with the assessed valuation. We, therefore, have two 
variables that determine the tax and two different persons controlling the 
amount of money to be raised—the taxing body and the assessor. The rate 
limitation does not affect the assessor. Thus, these limits restrict the rate 
directly but the money only indirectly. The exception to this principle is 
the case of the six major districts of Cook County that have pegged levies. 
Their limitations are on both the rate and the amount. Whichever limit is 
reached first controls. 

Rate limitations are not to be feared as unworkable or unreasonable but 
are to be considered as a partial check upon a district’s natural tendencies 
to grow beyond its intended size. Because assessed valuation in a district 
increases as the district grows, more money comes in to eperate the district. 
If the money does not increase as fast as the legitimate growth of the district, 
the people should be given the facts and asked to vote a higher rate or else 
a new source of tax should be found. The remedy is not abolition of tax 
rate limits. 


CONCLUSION 


This discussion is intended to provide only a broad outline of the re- 
quirements involved in local property tax levies in Illinois. It should be 
stated that every new session of the legislature brings changes in the re- 
quirements and procedures previously followed by the levier. Yet, with 
all these changes, over the years the basic aims and principles underlying the 
requirements and procedures remain undisturbed. They are the guides that 
assist in the interpretation of legislation intended to improve our tax laws and 
keep them abreast of our changing society. 

















ASSESSMENT AND COLLECTION 
OF TAXES 


BY GEORGE W. GALE * 


THIS ARTICLE COVERS the Illinois law on the assessment and collection 
of property taxes.’ There are many Illinois cases concerning the questions 
herein discussed. As a rule only the leading case or cases have been cited. 
The Illinois Revenue Act of 19392 was a codification and consolidation of 
many earlier Illinois statutes dealing with the revenue. * With no important 
exceptions the language of the earlier statutes was followed exactly.* There- 
fore the older Illinois cases construing these statutes are still good authority 
today. 


ASSESSMENT OF PROPERTY 


All property taxes are assessable against the person who owns the 
property on April 1 of each year.* If property is sold on April 1 the pur- 
chaser is liable for the taxes.* A purchaser of the property is not per- 
sonally liable for taxes for any year prior to his ownership thereof. * 


Assessment of Real Estate 


The statute provides for the assessment of real estate every fourth 
year.* This assessment is effective for the entire period of four years re- 
gardless of changes in land values® unless there is some physical change 


* GEORGE W. GALE. B.S. 1924, Knox College; J.D. 1929, University of 
Michigan; member of the firm of Rosenthal, King & Robin, Chicago, 
Illinois; Editor-in-Chief, Chicago Bar Record, 1942-44. 


* There is omitted from this article as not being of general interest any discussion 
of railroad and telegraph company assessments and of reassessments. Each of these is 
covered by special provisions of the statutes—railroad assessments, Itt. Rev. Stat., c. 120, 
§ § 560-571 (1951); telegraph company assessment, Id. § § 572-574; and reassessments, 
Id. § § 621-626. Also omitted because fully covered in George E. Harbert’s article in 
this issue is any discussion of the collection of real estate taxes. 

* Int. Rev. Srat., c. 120, § § 482-811 (1951). 

* Preface to Revenue Act of 1939 by Illinois Tax Commission. SmitH-Hurp ANN. 
St. ch. 120, p. 186. 

* Most contradictory, obsolete, superfluous, and ambiguous provisions were, how- 
ever, eliminated or clarified. Id. p. 186. 

‘Int. Rev. Stat., c. 120, § § 509, 528 (1951). 

* Ibid. 

*Biggins v. The People, 96 Ill. 381 (1880). 

* Int. Rev. Srat., c. 120, § 511 (1951). 

*People v. Atwater, 362 Ill. 546, 1 N.E.2d 46 (1936). 
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in the property such as the erection of a new improvement or destruction 
of an old one.*® However, if improvements are entirely omitted, as dis- 
tinguished from being undervalued, they can be assessed in any year. * 


It is the duty of the assessor actually to view each parcel of real estate 
every quadrennial year either in person or by his deputy.** In Cook 
County, in spite of the assessor’s large staff, this is physically impossible, but 
every new building is inspected and assessed. All buildings in Cook County 
are assessed in accordance with the “1943 Quadrennial Building Manual” 
as revised. This manual provides for the assessment of every building in 
accordance with certain formulae. It has been praised by competent real 
estate appraisers as a truly scientific method of determining the value of build- 
ings. Thirty-three separate classes of buildings with many sub-classes are 
listed—each sub-class is to be valued at a certain amount per square or cubic 
foot. This requires accurate measurements of buildings. Special rules 
govern the valuation of large loop buildings and manufacturing 
establishments. 

As this is being written a similar manual for use throughout the state 
is being prepared by the Department of Revenue. 


Correction of Assessment 


After the assessors have finished the assessment anyone may complain 
about the valuation of any assessment of either real or personal property 
to the Board of Review in downstate counties ** or Board of Appeals in Cook 
County ** and each may, after notice to the owner and assessor, correct any 
valuation in any year—not just in a quadrennial year.** However, there is 
one important difference in such corrections between downstate and Cook 
County. All downstate corrections by the Board of Review are made be- 
fore the assessment books are delivered to the county clerks and the tax 
rates determined.** In Cook County the personal property changes are 
made before the assessment lists are delivered to the county clerk ** but real 
property changes are now made after the tax rates are determined. '* How- 
ever, a series of 1951 amendments to the Revenue Act have changed the 
law so that real property changes for 1954 and thereafter will also be made 
by the Board of Appeals before the assessments are certified to the county 
clerk. 


“Tux. Rev. Stat., c. 120, § 525 (1951). 

* People v. Birtman Electric Co., 359 Ill. 143, 194 N.E. 282 (1935). 

* It. Rev. Srat., c. 120, § 524 (1951). 

* Id. § 589. 

“Id. § 594. 

* People v. Jastromb, 367 Ill. 348, 11 N.E.2d 368 (1937), and a later amendment 
to the statute makes this even clearer. 

* Tut. Rev. Stat., c. 120, § 592 (1951). 

* Id. § 593. 

* Ibid. 

* Id. § § 593-598. 
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Real estate taxes accrue on April 1 regardless of any delays in making 
the assessment or delivering the books to the county clerk or county col- 
lector and therefore the personal representative of a decedent properly 
treated as debts of the decedent the 1928 and 1929 taxes when the decedent 
died in August, 1929 before these taxes had been assessed due to the delay 
caused by the general reassessment in Cook County for 1928. ”° 


Assessment of Tank Cars 


Although the statutes are silent on the question, our Supreme Court 
has held that it is proper to tax the owners of tank cars on the basis of the 
average number of such cars in the county throughout the year.** Pre- 
sumably this decision would be equally applicable to trucking companies 
and other owners of items that are constantly shuttling from state to state. 


Assessment of Uncompleted Buildings 


A building that is partially completed on April 1 is assessable to the 
extent it adds value to the land. #* In practice, in Cook County, residential 
property is not assessed unless fully completed and commercial property 
unless under roof on April 1. 


Assessment of Mining Rights 


Since at least 1861 mining rights in Illinois land can be separately con- 
veyed ** and when so conveyed are separately taxed.** Although t 
present statute, which has never been amended, was enacted in 1874 before 
oil or gas leases were known in Illinois, our courts have had no difficulty in 
determining that such leases are conveyances of mining rights and the lease- 
holds are separately taxable. * 


Exemption of Real Estate 


The authority to exempt real estate from taxation is contained in 
Article IX, Section 3 of our Constitution. This section is not self- 
executing, ** it merely permits the legislature to exempt certain property 
“by general law.” Our courts have always taken the position that statutes 
granting exemption from taxes are to be most strictly construed in favor 
of the state. *”_ In accordance with this section the legislature has provided 
for many exemptions. ** It should be noted that in the cases of land used 


* In re Estate of Muldoon, 315 Ill. App. 109, 42 N.E.2d 306 (1st Dist. 1942). 

* Keith Ry. Equipment Co. v. Board of Review, 283 Ill. 244, 119 N.E. 302 (1918); 
See Union Tank Car Co. v. McKnight, 84 F.2d 421 (7th Cir. 1936). 

* People v. Marshall Field & Co., 355 Ill. 633, 189 N.E. 885 (1934). 

* Ill. Laws 1861, p. 146. 

* Tut. Rev. Stat., c. 94, § 7 (1951). 

* People v. Bell, 237 Ill. 332, 86 N.E. 593 (1908). 

* People v. University of Illinois, 328 Ill. 377, 159 N.E. 811 (1928). 

* People v. First Congregational Church, 232 Ill. 158, 83 N.E. 536 (1908). 

* Tur. Rev. Srat., c. 120, § 500 (1951). 
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for school, religious, or burial purposes the sole question to be determined 
is the use to which the property that is claimed to be exempt is put.”° All 
other property to be exempt because used for “charitable purposes” must 
both be owned by the “charity” and so used. *° The fact that all of the in- 
come of the property is devoted to charitable purposes is not sufficient to 
obtain exemption. ** 

The factual situation that has caused the most difficulty is where the 
charity owns the property, is unquestionably a charity, and uses part of the 
property for exempt purposes, but a small portion of it is leased for profit. 
The cases cannot be reconciled on the facts as disclosed by the opinions. All 
one can be sure of is that some incidental non-exempt use will not deprive 
the owner of the exemption if it is small enough. *? It is equally certain 
that the exemption is lost if the non-charitable use is substantial. ** But to 
draw the line in advance is impossible. An extra-legal solution to this prob- 
lem has been adopted in Cook County by exempting that percentage of the 
property used for charitable purposes and assessing the balance. Perhaps 
some justification for this practice can be gleaned from language used by 
the Supreme Court in a few cases. * 


Leaseholds of Exempt Lands 


Another type of real estate that is assessable is created where the owner 
of land that is exempt because of ownership regardless of use leases it. This 
includes in addition to state and school land, land owned by many corpora- 
tions created by special acts granting such exemption passed prior to our 
present Constitution. The best known of these are probably the Illinois 
Central Railroad and Northwestern University. Such leaseholds are 
assessable. ** The few cases that have arisen seem to have caused little dif- 
ficulty. ** It may be of some interest that the method of valuation of these 
leaseholds suggested by the Department of Revenue is not followed in Cook 
County. The Department in the 1933 Assessor’s Manual, prepared by 
Simeon E. Leland and others, suggested capitalizing the annual rental at 
10%, subtracting this amount from the value of the land valued in the same 
way as all other land, and taxing the difference. In Cook County, following 
a method established by Mr. Cutmore in connection with the 1928 reassess- 


* People v. Salvation Army, 305 Ill. 545, 137 N.E. 430 (1922). 

* Turnverein “Lincoln” v. Board of Appeals, 358 Ill. 135, 192 N.E. 780 (1934); 
People v. Rockford Lodge B.P.O.E., 348 Ill. 528, 181 N.E. 432 (1932). 

* People v. Passavant Memorial Hospital, 342 Hl. 193, 173 N.E. 770 (1930). 

* People v. U. of I. Foundation, 388 Ill. 363, 58 N.E.2d 33 (1944); People v. 
Y.M.C.A. of Chicago, 365 Ill. 118, 6 N.E.2d 166 (1937). 

* Congregational Church v. Board of Review, 254 Ill. 220, 98 N.E. 275 (1912). 

* See City of Mattoon v. Graham, 386 Ill. 180, 53 N.E.2d 955 (1944), and cases cited 
in notes 30-33, supra. 

* Tut. Rev. Srar., c. 120, § § 501(2), 507 (1951). 

* See Carrington v. People, 195 Ill. 484, 63 N.E. 163 (1902) (involving a leasehold 
of State owned lands), and People v. International Salt Co., 233 Ill. 223, 84 N.E. 278 
(1908) (involving a leasehold of Ill. Central R.R. right of way lands). 
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ment, the value of the rent is capitalized as though it were an annuity for the 
length of the lease. The value of a reversion at the end of the leasehold 
period in property worth the full value of the land (determined in the same 
way as all other land) is ascertained and these two amounts are added and 
the sum subtracted from the full value of the land. The remainder is then 
assessed as the value of the leasehold land. During the depression +% tables 
were used—at one time 5% tables were used—but for 1951 444% tables are 
followed. One hundred per cent of the values of the buildings are assessed 
because so far all leaseholds have been for terms longer than the expected 
life of the buildings. *? 


Excessive Valuations 


Our courts are loath to grant relief from excessive valuations. One cer- 
tain prerequisite is that all avenues of administrative relief must first have 
been exhausted. ** Two times fair market value is not such an excessive 
valuation as to be fraudulent per se *® but three times is. *° Even two and 
one-half times fair value may be enough if coupled with an admitted delib- 
erate ignoring of a debasement factor used throughout the area for other 
land. ** For personal property the overvaluation need only be two times the 
fair value to be fraudulent per se. *? These cases were cited to the court in 
the briefs in the Atwater case ** involving land but were ignored in the 
opinion. 


Assessment of Personal Property 


The legislature has the power to determine what is personalty and 
what is real estate for purposes of taxation. ** This explains why our per- 
sonal property values are so high. Much property commonly considered 
real estate is assessed as personalty, including water mains, electric wires and 

oles, gas mains, street railway tracks (but not the pavement between the 
rails), and bridges of private bridge companies. *° 

All tangible personal property (except that of railroads) is assessable by 
the local assessor but due to an abortive attempt ** by the legisiature to 


* Information supplied by Cook County Deputy Assessor O’Malley. 

* People v. Wilson, 367 Ill. 494, 12 N.E.2d 5 (1937). 

* People v. Atwater, 362 Ill. 546, 1 N.E.2d 46 (1936). 

“People v. Wilson, supra note 38. 

“People v. Stewart, 315 Ill. 25, 145 N.E. 600 (1924). 

“People v. C., B.&Q. R.R. Co., 300 Ill. 399, 133 N.E. 325 (1921); People’s Gas, 
Light and Coke Co. v. Stuckart, 286 Ill. 164, 121 N.E. 629 (1919). 

“See note 39, supra. 

“Shelbyville Water Co. v. People, 140 Ill. 545, 30 N.E. 678 (1892). 

“Iu. Rev. Srat., c. 120, § § 544-545 (1951); People v. Chicago Rys. Co., 369 Ill. 128, 
15 N.E.2d 705 (1938); Shelbyville Water Co. v. People, supra note 44. 

“In 1905 the legislature prohibited the State Board of Equalization (now the 
Department of Revenue) from assessing the capital stock of certain classes of corpora- 
tions. In Consolidated Coal Co. v. Miller, 236 Ill. 149, 86 N.E. 205 (1908), and People v. 
National Box Co., 248 Ill. 141, 93 N.E. 778 (1911), the Supreme Court held this 
attempted exemption invalid and that therefore the capital stock of all such companies 
was assessable by the local assessors or Boards of Review. 
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exempt intangible property of certain Illinois corporations from taxation a 
peculiar and illogical rule exists as to the assessment of intangibles of Illinois 
corporations. The intangible property of Illinois corporations listed in 
Section 17 of the Revenue Act of 1939 *7 is assessed by local assessors. All 
other Illinois corporations have their intangibles assessed by the Department 
of Revenue. True, that section doesn’t use the word “intangible;” un- 
fortunately the words used are “capital stock.” But “capital stock” as used 
in our statute has been held to mean all of the property of the corporation of 
every kind and character, including franchises and good will, ** and from this 
value the value of the tangible property is deducted. 


Corporations are, of course, entitled to be treated fairly and the sys- 
tematic undervaluation of similar property throughout the county entitles 
the corporation—or any other owner—to have its property similarly under- 
valued. “An arbitrary violation of the rule of uniformity is an invasion of 
constitutional right and will not be tolerated.” *° This rule applies to capital 
stock also © and the taxing authorities may not disregard their own rules in 
assessing property nor discriminate between various groups of corporations. 


Every owner of taxable property is required to list his property on 
schedules to be furnished by the assessor. °* The assessor must assess prop- 
erty under the correct description, that is bank deposits cannot be assessed 
as “net credits,” *? nor is a so called “lump sum” assessment, that is an assess- 
ment of “all other property” valid except to the extent that the tax- 
payer may own property not properly includible in any of the itemized 
categories. ** 

The capital stock of an Illinois corporation must be assessed at the 
principal office of the corporation. The fact that the Business Corporation 
Act of 1933 removed the requirement of specifying such office in the articles 
of incorporation did not change this rule.** Presumably the corporation 
can choose any place in the state where it actually has any office as its 
“principal office” although this is not too clear, but at all events it need not 
select the place where most of its business is done. In determining the value 
of the capital stock the value of exempt federal securities must be deducted. ** 
However, if such securities are purchased solely for the purpose of evading 


“Int. Rev. Stat., c. 120, § 498 (1951). 

* Central Illinois Service Co. v. Swartz, 284 Ill. 108, 119 N.E. 990 (1918). 

® People v. C., B.&Q. R.R. Co., 300 Ill. 399, 405, 133 N.E. 325, 327 (1921); and see 
National-Ben Franklin Fire Ins. Co. v. Brenza, 411 Ill. 337, 104 N.E.2d 218 (1952). 

* Raymond v. Chicago Traction Co., 207 U.S. 20, 28 Sup. Ct. 7, 52 L. Ed. 78 
(1907); People’s Gas Light and Coke Co. v. Stuckart, 286 Ill. 164, 121 N.E. 629 (1919). 

* Int. Rev. Srat., c. 120, § § 532, 534 (1951). 

* People v. McGraw Electric Co., 375 Ill. 241, 30 N.E.2d 903 (1940). 

* People v. Commonwealth Edison Co., 367 Ill. 260, 11 N.E.2d 408 (1937). 

**TIlinois Water Service Co. v. Champaign County, 367 Ill. 641, 12 N.E.2d 661 
(1938). 

* Price Flavoring Extract Co. v. Lindheimer, 368 Ill. 450, 14 N.E.2d 476 (1938). 
The Court was, however, careful to point out that in assessing shares of stock in the 
hands of the owners no such deduction of a proportionate amount of the corporation's 
federal securities need be made. 
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the tax and not for any business reason, the exemption is lost. °* The cases 
cited clearly indicate that the widespread practice in Cook County of buying 
U. S. Government notes over April 1 would not relieve the buyer from 
assessment of the cash so used if the assessor could prove the necessary facts 
and should attempt to assess such cash. 

There are in Illinois several corporations incorporated in Illinois and also 
in some other state. Such corporations are to be treated as Illinois corpora- 
tions for the purpose of assessing their capital stock. *” 

Although statewide equalization, noted infra page 203, has probably 
made the matter only of historical interest, the State Tax Commission (now 
the Department of Revenue) was upheld in applying a uniform debasement 
factor throughout the state in its 1943 capital stock assessments. ** This de- 
cision was based on the earlier railroad cases to the same effect. °° 


Assessment of Foreign Corporations 


Assessment of tangible property of foreign corporations appears to 
have caused no difficulty. Obviously only such property as is actually in 
Illinois is assessable here. °° The great difficulty arises over the assessment 
of a foreign corporation’s intangible property. In an early case * our Su- 
preme Court held that the legislature could provide for taxation of a foreign 
corporation’s intangible property but had not done so and this continued 
to be the law at least until 1939. *? In 1939 the legislature amended Section 
57 of the Revenue Act of 1939 ® while the AfcGraw Electric Co. case ** was 
pending. That case said that intangible property of a foreign corporation 
that had acquired a business situs in Illinois could be assessed and taxed in 
Illinois. The assessment failed because the bank deposits were assessed as 
“net credits” so it can be argued that the statements of the court are merely 
dicta but certainly they are deliberate and probably would be followed were 
it not for the 1939 amendment. That amendment, sought by the taxing 
authorities, instead of widening the scope of taxation of foreign corpora- 
tions, narrows it. Now intangible property of a foreign corporation to be 
assessable here must be “located” here and used in “business transacted” 
here. No case construing this statute as amended has yet reached our 
Supreme Court. 


“People v. Hunt, 311 Ill. 291, 142 N.E. 522 (1924); In re People’s Bank of Ver- 
mont, 203 Ill. 300, 67 N.E. 777 (1903). 
* Quincy Railroad Bridge Co. v. County of Adams, 88 Ill. 615 (1878). 
* People v. Union Electric Power Co., 392 Ill. 271, 64 N.E.2d 534 (1946). 
“People v. B.&O. R.R. Co., 379 Ill. 543, 42 N.E.2d 69 (1942); Mobile & Ohio 
R.R. Co. v. Tax Commission, 374 Ill. 75, 28 N.E.2d 100 (1940). 
” People v. Wilson Car Lines, Inc., 369 Ill. 294, 16 N.E.2d 752 (1938). 
“Western Union Telegraph Co. v. Lieb, 76 Ill. 172 (1875). 
* Wheelock, Lovejoy & Co. v. Gill, 366 Ill. 378, 9 N.E.2d 58 (1937). 
® Tir, Rev. Srat., c. 120, § 538 (1951). 
“See note 52, supra. 
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Deduction of Bona Fide Debts 


The statute specifically provides that the taxpayer may deduct from 
gross credits bona fide debts which he owes.** Our Supreme Court has 
been very strict in its interpretation of this section and in spite of some loose 
language in Pekin Loan Co. v. Soltermann © it is clear that such deduction 
is only available if the taxpayer has claimed the deduction on a sworn 
schedule he has filed. * 


Filing a Schedule 


Since at least 1898 our statute has provided for the addition of a 50 per 
cent penalty for refusal to make or swear to a schedule. ** In 1922 our Su- 
preme Court held that mere failure to file a schedule automatically resulted 
in the imposition of the penalty °° but in 1935 the court held that no penalty 
should be imposed in the absence of proof that the assessor had mailed or 
delivered a schedule to the taxpayer.*° In practice in Cook County the 
penalty is waived by the courts in suits to collect personal property taxes. 


Property in Transit 


Property in transit through a local taxing district is not subject to assess- 
ment and therefore oil in interstate commerce through a pipeline even 
though momentarily in pumping station storage tanks cannot be assessed. ** 


Additional Provisions Affecting Individuals, Partnerships, etc. 


All of the above rules apply with equal force, wherever pertinent, to 
individuals, partnerships, estates of decedents, and trusts. There are, however, 
some additional provisions affecting them. 


Tangible personal property of individuals is assessable at their residence 
even though physically kept elsewhere in this state and used in business 
there. ** However, if the owner voluntarily files a schedule from his place 
of business he cannot object to assessment there. * It is the assessor’s duty, 
not the taxpayer’s, to determine valuation. ** Agents must list property in 
their hands. ** Trustees must list property of the trust and the executor or 
administrator the property of the estate.** This rule has been extended to 


“Tut. Rev. Srat., c. 120, § 550 (1951). 
* 365 Ill. 460, 6 N.E.2d 857 (1937). 
* People v. Ledford, 321 Ill. 247, 151 N.E. 867 (1926); Siegfried v. Raymond, 190 
Ill. 424, 60 N.E. 868 (1901). 
* Inv. Rev. Srat., c. 120, § 535 (1951). 
” People ¥: Cy B&Q. R.R. Co., 306 Ill. 62, 137 N.E. 504 (1922). 
” People v. Continental Ill. Natl. Bk. & Tr. Co., 360 Ill. 454, 196 N.E. 515 (1935). 
™ Prairie Oil and Gas Co. v. Ehrhardt, 244 Ill. 634, 91 N.E. 680 (1910). 
™ People v. Culver, 304 Ill. 566, 136 N.E. 682 (1922). 
= Tolman v. Raymond, 202 Ill. 197, 66 N.E. 1086 (1903). 
“Tit. Rev. Srat., c. 120, § 532 (1951). 
™ Id. § 534. 
" [bid. 
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require executors to file schedules for the April first preceding their appoint- 
ment if the decedent died prior to the time for filing the schedule. 7 Agents 
and fiduciaries are to list the property they so hold at the same place they list 
their own property, but separately. ** Farm property, however, is to be 
listed at the farm regardless of where the farmer resides. 7° 

The shares of stock of any corporation whose capital stock is assessable 
in Illinois or that pays taxes on any tangible property in Illinois are exempt 
from assessment. °° 

Intangible property of non-residents is not assessable unless in the hands 
of an agent here and so connected with Illinois business as to have acquired 
a “business situs” in Illinois. ** 

Shares of stock of mutual building, loan and homestead associations are 
assessable to the owners and if they are non-residents then at the location of 
the association. §? 

There are elaborate statutory provisions for the assessment of banks 
and bank stockholders. ** The statute spells out at length exactly how the 
property of a bank shall be valued. All shares of all incorporated banks 
located in Illinois are taxable only where the bank is located regardless of 
where the stockholders reside. In valuing the shares the value of the bank’s 
real estate located in its home county is deducted. Shares of stock of 
national banks located elsewhere are exempt from tax in Illinois. ** In order 
to enable the assessments to be made banks must not only file schedules but 
complete lists of their stockholders must be open to inspection by the 
assessor. ®° 

Theoretically estates are taxed just as individuals but actually they pay 
far more than their fair share of personal property taxes because the assessor 
can, and, in most, if not all, counties, does check the probate or county court 
records to ascertain exactly what taxable property is in the estate whereas 
most individuals do not make and file complete and honest schedules. 


In Cook County the rule of uniformity ** has resulted in debasement 
factors now officially recognized on the printed instruction sheets sent out 
by the assessor varying from 70% of book value in the case of tangible prop- 
erty such as merchandise and machinery to 4% in the case of cash. *@ In 


* People v. Continental Ill. Natl. Bk. & Tr. Co., supra note 70. 

* Tuy. Rev. Srat., c. 120, § 539 (1951). 

* Id. § 540. 

Id. § 502 (4); Hart v. Toman, 373 Ill. 462, 26 N.E.2d 501 (1940). 

™ Matzenbaugh v. People, 194 Ill. 108, 62 N.E. 546 (1902); Goldgart v. People, 106 
Il]. 25 (1883). 

“Tri. Rev. Srat., c. 120, § 554; In re St. Louis Loan and Investment Co., 194 II. 
609, 62 N.E. 810 (1902). 

"Iii. Rev. Srat., c. 120, § § 556-558 (1951). 

4d. 557. 

® 1d. § 558. 

See notes 49 and 50, supra. 

**e Since this was written the 1952 county schedules were mailed without any ac- 
companying instruction sheets, but taxpayers generally followed the percentages pre- 
viously printed. 
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other counties there are similar practices. Persons familiar with actual prac- 
tice have advised the writer that tangible property is assessed at about two- 
thirds of actual value in most downstate counties and contrary to popular 
belief in Chicago much intangible property is also assessed downstate. That 
this information is correct would seem to be born out by the fact that for the 
last two years for which statistics are available (1947 and 1948) the total of 
downstate personal property assessments has exceeded the Cook County total 
after equalization. * The aggregate penalties assessed in Cook County are 
over 50 times the total for all of downstate each year, which must mean either 
that almost all downstate residents file schedules or that downstate assessors 
ignore the penalty provision of the statutes. 


Assessment of Omitted Property 


There are eight separate sections of the statute dealing with the assess- 
ment of omitted property. It is the duty of the county clerk before sending 
the assessment books to the assessor to add the legal description of any real 
property omitted in a prior year ** and it is the assessor’s duty also to add 
such property if the county clerk has not done so. *° In counties other than 
Cook only the Board of Review can assess omitted property ® but in Cook 
County omitted property is assessed only by the assessor either on his own 
initiative at any time ** or when ordered to do so by the Board of Appeals. * 
This difference is doubtless due to the famous—or perhaps infamous—Parker 
case. °° 


What is omitted property? Property listed as “exempt” is not 
omitted. ** But the mere fact that the legal description of real estate appears 
on the books or the taxpayer’s name on the personal property books is not 
enough. Improvements on real estate can be assessed as “omitted’ ’if the 
land was assessed as vacant for that year *° but if assessed at a very low figure 
because a clerk dropped the final zero in transcribing an assessment, nothing 
was omitted—it was just undervalued and no actual fraud being present 
the assessment cannot be ignored as so low as to be fraudulent per se and thus 
justify an “omitted property” back tax. °° But an assessment of net credits 
at a nominal figure when the owner actually had very substantial amounts 
thereof, being based on her schedule, is fraudulent and an assessment of them 
as “omitted” was sustained. °” 


If the county clerk erroneously treats property as being in School 


“ Intinots Property Tax Statistics, pp. 103, 107, Tables XIII and XVI, (1948). 
“Try. Rev. Srat., c. 120, § 608 (1951). 

"Id. § 523. 

"Id. § 589. 

"Id. § 578. 

@ 1d. § 594. 

* People v. Board of Appeals, 367 Ill. 559, 12 N.E.2d 666 (1938). 

“ People v. Atwater, 362 Ill. 546, 1 N.E.2d 46 (1936). 

* People v. Birtman Electric Co., 359 Ill. 143, 194 N.E. 282 (1935). 

* People v. Chapman, 370 Ill. 430, 19 N.E.2d 351 (1939). 
"Lambrecht v. Wilson, 290 Ill. 547, 125 N.E. 267 (1919). 
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District No. 4 instead of No. 2 and extends No. 4’s taxes against it, District 
No. 2 cannot have the taxes extended in a later year as against “omitted 
property.” °* This rule applies even though the property was never within 
the school district whose taxes were assessed against it and was always within 
the other district.° Both cases stress the injustice of any other holding 
and point out that the owners actually paid school taxes for the years claimed 
to be omitted. 


The sections of the statute previously cited all require notice to the 
owner and an opportunity to be heard as also do those sections of the 
statute relating solely to omitted property.*°° The statutes also protect 
bona fide purchasers for value by forbidding the assessment for an omitted 
year prior to the date of ownership of the person owning the property when 
the liability for such omitted tax is first ascertained. The assessment of 
omitted property after the death of the owner is specifically provided for 
by two sections of the statute, one relating to downstate counties ** and 
the other to Cook County. *°? In the Sears case #°* the Court held that the 
1915 amendment to the Revenue Act was not retroactive and therefor a 
decedent’s estate was not liable for taxes on omitted property since the 
ownership changed on his death. The substance of the 1915 amendments 
was carried forward into the two sections of the statute last cited. In 1943, 
however, Sections 108? and 221% of the Revenue Act of 1939 were 
amended but Section 121 *°* was not. Therefore it may be that it is now 
impossible to assess omitted property of a Cook County decedent because 
the rule of the Sears case may again be in force in Cook County. At all 
events, as the Stone 1°? case demonstrates, in order to make a valid assessment 
of omitted property against a decedent’s estate the statute must be carefully 
followed and each of the six steps '°* required by the statute must be taken. 


Assessments of omitted property are subject to review by the Board of 
Appeals *°° in Cook County but as they are always made by the Board of 
Review in downstate counties, there is no provision for further review except 
for those rare cases where the Board finds it has made an error or mistake. 


* Wabash R.R. Co. v. People, 196 Ill. 606, 63 N.E. 1084 (1902). 

” People v. Dunham, 311 Ill. 439, 143 NLE. 52 (1924). 

™ Iv. Rev. Srat., c. 120, § § 701, 702 (1951). 

™ Id. § 589. 

™ Id. § 602. 

™ People v. Sears, 344 Ill. 189, 176 N.E. 273 (1931). 

™ Itt. Rev. Srat., c. 120, § 589 (1951). 

™ Id. § 702. 

™ Id. § 602. 

*™Stone v. Board of Review, 354 Ill. 286, 188 N.E. 430 (1933). 

“* Although the court said each step was essential the fourth is to be performed by 
the executor or administrator and the sixth by the probate court. It seems extremely 
doubtful that the failure to perform either of these acts will invalidate the tax. See 
Inu. Rev. Srat., c. 120, § 589 (2,3) (1951) for the steps referred to. 

Iu. Rev. Star., c. 120, § 602 (1951). 
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EQUALIZATION OF ASSESSMENTS 


Since 1849 Boards of Review (and their predecessors) in downstate 
counties have had, and they still have, the power to equalize assessments 
within the county. "° This includes both equalization as between different 
areas and between different classes of property." In Cook County no such 
power exists. 1! 


However, when lawyers today refer to equalization they generally mean 
equalization between counties as made by the Department of Revenue. The 
power to equalize assessments—that is to raise or lower the assessed value of 
all property in any county so that the assessed value of property in each 
county in the state will be the same percentage of actual value—has been 
vested in the predecessors of the Department of Revenue since 1867.** But 
there were some restrictions on its exercise and it was not mandatory. After 
the statewide property tax ceased to be levied in 1932 the statute became 
a dead letter, although there were still many valid reasons why equalization 
was desirable. School aid was distributed in part on a basis of valuations, 
and Poor Relief was based on the amount of the local levy, so a low local 
value helped get more state aid for these purposes. Several hundred school 
districts, a few, but very vocal, municipalities, and some other taxing bodies 
in Illinois are in two or more counties. As pointed out above * capital 
stock and railroad assessments were made by the State Tax Commission and 
a statewide uniform debasement factor that was grossly unfair was ap- 
plied, **° and then in 1943 the Cook County assessor increased the assess- 
ments from 37% to what he claimed was 100% of full value. The result 
was that in 1945 mandatory legislation was passed providing for statewide 
equalization by the Department of Revenue. *** 


Most observers agree that on the whole the Department has done a 
splendid job of equalization. In all counties except Cook it checks all bona 
fide sales of real estate made each year and in Cook County it checks all 
sales for over $20,000 made each year and all sales made in each April and 


™ Id. § 589. 

™ People v. Chicago Title & Trust Co., 409 Ill. 505, 100 N.E.2d 578 (1951); People 
v. Southwestern Bell Telephone Co., 377 Ill. 303, 36 N.E.2d 362 (1941); People v. Orvis, 
301 Ill. 350, 133 N.E. 787 (1922). 

™ There is no need for it as all assessments are made, or subject to review and 
change, by the county assessor whereas in downstate counties assessments are made by 
the township assessors. 

™ Til. Laws 1867, p. 105; Int. Rev. Srat., c. 120, § 611 (7), 627 (1951). 

™ See notes 58 and 59, supra. 

™ For 1943 the state equalization factor was 54% but the various counties ranged 
from 20% to 75%. For 1938 the state factor was 344% but the various counties 
through which the M.&O. R.R. ran ranged from 38% to 76%. This meant that corpora- 
tion A whose capital stock was assessed by the Tax Commission as having the identical 
actual value as corporation B assessed by a local assessor paid from twice as much to 
one-half or less taxes depending on the equalization factor of its county. 
48 Try, Rev. Stat., c. 120, § § 627-633 (1951). 
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October. The assessed values are compared with the actual sales prices 
and the equalization factor to bring each county to 100% of actual value 
thus determined. "7 This method ignores personal property assessments in 
computing the equalization factor but no satisfactory way in which they 
can be considered has been devised. This failure led in part to Judge Igoe’s 
decision that the 1946 equalization of property in Cook County was void. *%* 
On appeal, however, the Court of Appeals for the Seventh Circuit while 
affirming on other grounds carefully pointed out that it was not passing on 
the validity of the equalization.’® Subsequent Illinois decisions make it 
clear that equalization as it is being done by the Department is constitutional 
and valid as to real estate. 1*° Whether, however, a personal property tax- 
payer might not succeed in upsetting equalization is still an open 
question. +22 


COLLECTION OF TAXES 


For many years it lias been customary to refer to the voluntary pay- 
ment of personal propeity taxes by Cook County individuals as a “free will 
offering.” Such statistics as are available seem to justify this feeling, at least 
as to small taxpayers. **? However, it must be remembered that the assess- 
ment and collection of real estate and personal property taxes in a county 
the size of Cook is a colossal job. There are 375 separate taxing agencies 
in Cook County with such overlapping geographical boundaries that more 
than 700 combinations of tax rates must be determined each year. There 
were 1,167,933 separate items of real property and 260,822 of personal prop- 
erty on the books for 1949. Of these, 216,350 realty items were delinquent 
about one year after penalty date and about 160,000 personalty items were 
also delinquent in whole or in part. Over 20,000 separate parcels of real 
estate in Cook County are exempt from tax. Due to new subdivisions and 
other causes about 25,000 new legal descriptions were added to the list in 


“Information obtained from Department of Revenue officials. Many Illinois 
counties are now making a real effort to assess at 100% of full value so that their 
equalization factor will be one. An assessment between 99 and 101 percent now results 
in an equalization factor of one. Ixy. Rev. Srat., c. 120, § 630 (1951). 

“* In re Chicago Railways Co., 79 F. Supp. 989 (N.D. Ill. 1948). Judge Igoe’s de- 
cision was also based on lack of notice and on other points. 

™ In re Chicago Railways Co., 175 F.2d 282, 291, 292 (7th Cir. 1949), cert. denied, 
338 US. 850 (1949). 

” People v. Saad, 411 Ill. 390, 104 N.E.2d 273 (1952); People v. City of St. Louis, 
408 Ill. 491, 97 N.E.2d 252 (1951); People v. Texas Co., 406 Ill. 120, 92 N.E.2d 142 (1950); 
People v. Albert, 403 Ill. 469, 86 N.E.2d 237 (1949); People v. Wasson Coal Co., 403 Ill. 
30, 85 N.E.2d 182 (1949). 

™ See the comment on Judge Igoe’s decision in the Wasson Coal Co. case, supra 
note 120 at 40, 85 N.E.2d at 187. 

™ The figures given in this and the succeeding three paragraphs of this article 
were obtained from Edward T. Brennan, Director, Department of Central Services of 
Cook County, Illinois, Deputy Assessor John S. Battle, or The Civic Federation. The 
conclusions drawn are the writer’s, however, and Messrs. Brennan and Battle would 
probably not agree with them. 
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1951. Nevertheless the 1951 tax bills were mailed on time—the first time this 
has happened in a quadrennial year since the 1928 reassessment. 

The total taxes extended have risen from 224 million dollars in 1943 to 
340 million in 1950. The percentage of collection (including as collected 
valuation and rate reductions obtained from the courts and Board of Ap- 
peals) as of December 31, 1951 (at which time the second installment of 
1950 real estate taxes was only 4 months delinquent) varies from nearly 98% 
for 1943 to 92% for 1950. But the great bulk of the delinquency is in the 
personal property taxes. There collections range from 92.4% for 1943 to 
only 74% for 1950. As the Civic Federation has pointed out time and again, 
personal property taxes must be collected promptly or they won’t be col- 
lected at all. 

On the other hand personal property tax collections are not negligible. 
Over 50 million dollars of such taxes have been collected in Cook County 
for 1948 and over 51 million for both 1949 and 1950. 


It is against this background of large figures that the unfairness and 
inequity of the personal property tax must be viewed. The footnote shows 
the classes of taxpayer assessed. *** For 1948, 55 per cent and for 1949, 
61 per cent of the items were delinquent but only 1244 and 23 per cent 
respectively of the dollar amount of the total extension was uncollected by 
December 31, 1951. It has been estimated that all bank stockholders’ assess- 
ments are paid and that nearly all estate and trust assessments are paid. This 
means that of the 1948 total of 188,071 assessments against corporations, 
businesses, and individuals, less than 59,000 were not delinquent, and for 
1949 less than 54,000 were not delinquent. No further breakdown of these 
figures could be obtained but obviously less than 10,000 individuals in Cook 
County pay their personal property taxes in full. From the smaller dollar 
amount uncollected it also seems clear that it is the small bills that are un- 
collected. To the delinquents disclosed by these statistics must, of course, 
be added the hundreds of thousands of persons in Cook County who own 
taxable personal property but are not even assessed. 

The assessment and collection of individual personal property taxes in 
Cook County is completely inadequate and the small taxpayer who does 
pay may rightly feel that he is making a “free will offering.” 


7” NUMBER OF ASSESSMENTS OF PERSONAL PROPERTY 
IN COOK COUNTY 

1948 1949 
Corporations 32,087 32,961 
Unincorporated Businesses 78,235 81,815 
Individuals 72,175 93,317 
Estates and Trusts 10,368 10,188 
Bank Stockholders 38,200 38,136 
Capital Stock by Dept. of Revenue 4,574 4,905 
Total 235,639 260,822 


Number Delinquent 129,603 159,773 
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Such a tax is unfair and breeds corruption in its enforcement and col- 
lection. On the other hand, the 50 million dollars thus raised every year 
cannot be ignored nor foregone by the local governmental units involved. 


Lien of Real Property Taxes 


To aid in the collection of taxes the statutes provide that real estate and 
personal property taxes shall be liens on the property taxed. Mr. Harbert 
in his article has covered the problem of real estate tax liens but it may be 
noted here that the lien of such taxes is one of the most sweeping and unusual 
liens ever created. ’** It is “superior to all other liens without regard to 
priority in point of time” and it continues “without limitation of time until 
the taxes are paid or the lien discharged by a foreclosure.” *** It is a lien 
from the statutory date although the property is not then assessed nor the tax 
levied '*° and therefore is a lien while its amount is still unknown and 
unknowable. 


Lien of Personal Property Taxes 


The lien of personal taxes is not quite so all inclusive. It does not arise 
until “the tax books are received by the collector.” **"_ It is a lien on all 
personal property of the taxpayer subject to be levied on and sold under an 
ordinary execution. *** It does not become a lien on real estate unless and 
until the county collector charges it against specific real estate and applies 
for a judgment for delinquent taxes. *?® In addition there are several liens 
created in connection with specific personal property taxes. The most 
important is probably the lien created in favor of an agent, including a 
trustee or executor, for taxes assessed against him as agent or representa- 
tive. °° “By virtue of the duty to list for taxation and the lien given for 
the amount of the taxes, a personal liability exists on the part of agents and 
others acting in a representative capacity, for the payment of the taxes upon 
the property of others in the possession of such agents or representatives.” *** 
A lien is created against stock owned by non-residents of Illinois in a build- 
ing, loan and homestead association **? and against all stock of all incor- 
porated banks located in Illinois. *** Our statutes *** which provide for 
the assessment and collection of personal property taxes on bank stocks 


™ Tri. Rev. Srat., c. 120, § 697 (1951). 

French v. Toman, 375 Ill. 389, 393, 31 N.E.2d 801, 804 (1941). 

™ People v. Biggins, 96 Ill. 481 (1880). 

“TIuy. Rev. Stat., c. 120, § 698 (1951). 

™ Loeber v. Leininger, 175 Ill. 484, 51 N.E. 703 (1898). 

™ Parsons v. East St. Louis Gas Light and Coke Co., 108 Ill. 380 (1884). 

™ Tut. Rev. Srat., c. 120, § 700 (1951). 

* People v. Continental Ill. Natl. Bk. & Tr. Co., 360 Ill. 454, 459, 196 N.E. 515, 518 
(1935), and cases cited therein. 

Ti. Rev. Srat., c. 120, § 554 (1951). 

3 Id. § 558. 

™ 1d. § § 556-558. 
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contain what is perhaps the oldest “withholding tax” provision in the 
world. *** In substance the taxes are required to be withheld from dividends 
declared on the stock and to make certain this is done the bank’s officers 
are made personally liable for any unpaid tax if they pay a dividend on the 
stock. In practice all Illinois banks that pay dividends also pay the taxes 
levied against their shareholders but such taxes are not obligations of the 
bank and if it has not declared a dividend cannot be collected from it. 1*¢ 
Apparently no case has arisen where the bank has declared a dividend after 
the April 1 assessment date and failed to pay the tax. 


Levy and Distraint 


Every collector’s personal property tax book is required to have an- 
nexed thereto a warrant from the county clerk **’ authorizing the town 
collector *** and the county collector *** and his successors **° to collect the 
taxes by levy and distraint.**? The only cases arising under these sections 
of the statute arose long ago in downstate counties. The writer understands 
this method of collection is occasionally resorted to downstate but except 
for one unsuccessful attempt in the early 1920’s no levies have been made in 
Cook County within the memory of any county official. In 1942 the Cook 
County Collector set up an office to make such levies and many threats 
to levy were made and many payments thus secured but no Cook County 
collector for many years has actually made a levy. 


Personal Property Taxes as a Charge Against Real Estate 


Another method of collecting personal property taxes downstate is to 
charge them against the taxpayers’ real estate pursuant to the special pro- 
visions of the statute. *? When this is done the statute must be carefully 
and exactly followed. “The inability of the collector to obtain satisfaction 
of such taxes out of the personalty of the party assessed must be shown 
in the manner prescribed by the statute before judgment for the taxes may 
be rendered against a particular parcel of the latter’s real estate.” *** If the 
tax is so charged on application to the county court for judgment and sale of 
the real estate, the owner by objection thereto can raise all defenses to the tax 


Id. § 558. The “withholding” provision dates back to at least 1867. 

People v. Oak Park Tr. & Sav. Bk., 351 Ill. 334, 184 N.E. 643 (1933); People v. 
Amalgamated Tr. & Sav. Bank, 350 Ill. 549, 183 N.E. 601 (1932). 

“Try. Rev. Stat., c. 120, § 651 (1951). 

8 Id. § 652. 

* Id. § 688. 

Id. § 689. 

1d. § § 692-696. 

2 Id. § § 684, 699, 708. 

** People v. Gibson, 335 Ill. 198, 201, 167 N.E. 32, 33 (1929), quoted with approval 
in Howard v. Nichols, 360 Ill. 628, 631, 196 N.E. 808, 810 (1935). But see, Shelbyville 
Water Co. v. People, 140 Ill. 545, 30 N.E. 678 (1892), where substantial compliance with 
the statute was held sufficient. 
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that he may have.'** This method of collection, as far as the writer can 
discover, has never been attempted in Cook County. Obviously in Chicago 
it would be difficult, if not impossible, to ascertain whether the John Jones 
who owes the personal property tax in question is the same John Jones who 
owns the real estate. Furthermore, the already overburdened Cook County 
Court could never handle any large additional volume of personal property 
tax objections. 


Personal Liability of the Executor 


The cases holding an executor personally liable for the personal property 
taxes assessable during his executorship may be all that is necessary to collect 
the tax.*** But in Cook County, at least, the probate court acts as an 
effective collection agency by refusing to permit an estate to be closed 
until the personal property taxes due are paid or a deposit made therefor 
with the county collector. *° 


Suits Under Section 275 of the Revenue Act 


In Cook County the only way delinquent personal property taxes are 
collected is by suit pursuant to Section 275 of the Revenue Act. *** Such a 
suit is not for a penalty but for taxes and no statute of limitations can bar 
it. **° Such suits are filed by the hundreds in Cook County in the circuit and 
superior courts, in the Municipal Court of Chicago, and other city courts 
in the county, and for the “country towns” in the justice of the peace 
courts. 

The suit is in the nature of an action of debt, is a personal liability, **° 
and lies against foreign as well as domestic corporations. **° Any defense the 
taxpayer may have can be raised in such a suit.*** However, mere over- 
valuation not so excessive so to amount to fraud is not a defense *°? but in 
practice in Cook County in all of the courts in which these actions are 
brought any defense the taxpayer may have may be set up and in an over- 
whelming number of contested cases the final judgment is for only a frac- 
tion of the tax levied. 

Whether or not, within the constitutional and statutory restrictions 
placed upon them, the tax assessing and tax collecting officials of Illinois 
could do a better job, the real culprit is our Constitution which, let us hope, 
we shall reform this November. 


“4 Maxwell v. People, 189 Ill. 546, 59 N.E. 1101 (1901). 

*“ People v. Hibernian Banking Assn., 245 Ill. 522, 92 N.E. 305 (1910). 

“* Rule 39 of the Probate Court of Cook County. 

“Itt. Rev. Srat., c. 120, § 756 (1951). 

** People v. Hibernian Banking Ass’n., supra note 145. 

* People v. Chicago & Northwestern Ry. Co., 322 Ill. 150, 152 N.E. 575 (1926). 

™ People v. Wilson Car Lines, 369 Ill. 294, 16 N.E.2d 752 (1938). 

451 Neal Institute Co. v. Stuckart, 281 Ill. 526, 117 N.E. 1012 (1917). 

™ People v. Kimmel, 323 Ill. 261, 154 N.E. 97 (1926); People v. Hibernian Banking 
Association, 245 Ill. 522, 92 N.E. 305 (1910). 
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TAX FORECLOSURES AND TAX TITLES 


BY GEORGE E. HARBERT * 


GENERAL TAXES ARE MADE a lien on the real estate against which the 
tax is levied. This lien is in favor of the State of Illinois and becomes effec- 
tive on April Ist of the year for which the levy is made,* even though, in 
Illinois, the time of collection is approximately one year later. The deter- 
mination of whether the property is exempt from tax is based on the owner- 
ship of the property on this day and the transfer of ownership after April 
Ist has no effect upon its exempt or non-exempt status. * 


Special assessments for local improvements, with but few exceptions, 
create a lien which begins with a judgment confirming the special assess- 
ment. The lien of special assessments is on a parity with the lien for general 
taxes. ° 


The co-equal lien for taxes and special assessments is paramount to all 
rights, interests, and titles whenever and however obtained* and takes 
precedence over mortgages and other encumbrances upon the land even 
though such encumbrances existed prior to the levy of the tax and the 
origin of such tax lien. ® General taxes are not only a lien on real estate but 
are the personal obligation of the owner of the property on April Ist of each 
year.° No personal liability for the payment of special assessments is ever 
present. . 


This article is not concerned with the personal liability of the owner of 
the property, but solely with the methods of enforcing the lien against the 
subject property. 


* GEORGE E. HARBERT. LL.B. 1918, University of Notre Dame; Presi- 
dent, DeKalb County Abstract Company, Sycamore, Illinois, since 1946; 
former title officer, Chicago Title and Trust Company; former member 
of the faculty of John Marshall Law School, Chicago, Illinois; author 
of Illinois Cases on Real Property (Chicago: John Marshall Law School, 
1931) and a revision of Northrupp’s The Law Of Real Property (Chi- 
cago: John Marshall Law School, 1943). 


‘Itt. Rev. Srar., c. 120, § 697 (1951); In re Chicago Rys. Co., 177 F.2d 860 (7th 
Cir. 1949). 

* People ex rel. McCullough v. Logan Square Presbyterian Church, 249 Ill. 9, 94 
N.E. 155 (1911); People ex rel. McCullough v. Ladies of Loretto, 246 Ill. 403, 92 N.E. 
908 (1910). 

* People v. Taylorville Sanitary District, 371 Ill. 280, 20 N.E.2d 576 (1939). 

* Jader v. Costello, 405 Ill. 181, 89 N.E.2d 814 (1950); People v. Evans, 262 Ill. 235, 
104 N.E. 646 (1914). 

* Jader v. Costello, supra note 4; Murch v. Epley, 385 Ill. 138, 52 N.E.2d 125 (1944); 
People v. Etchison, 347 Ill. 320, 179 N.E. 884 (1932). 

*In re Estate of Muldoon, 315 Ill. App. 109, 42 N.E.2d 306 (1st Dist. 1942). 

7 East St. Louis v. Illinois State Trust Co., 372 Ill. 120, 22 N.E.2d 944, 127 A.L.R. 
548 (1939). 
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ANNUAL TAX SALES 


Judgment of the County Court 


The Revenue Act provides that, if a tax is not paid, application shall be 
made to the county court for judgment for the amount of such delin- 
quency.* Service of notice under these proceedings is by publication, ® 
and if there is no defense raised to the application for judgment, the court 
enters the judgment for the full amount of the taxes. *° It is upon this judg- 
ment that all subsequent proceedings are based. 

Any procedure which is not predicated upon a judgment against the 
property for the delinquency of such tax is unconstitutional.** Once a 
judgment is obtained there are many methods for enforcing the judgment, 
each of which has its own peculiarities. This article will be concerned with 
(a) titles derived through such proceedings, and (b) the effect of such pro- 
ceedings as to the lien of the tax on the land. 


Public Sales 


After a judgment for general taxes or for special assessments has been 
entered in the county court if such judgment is not satisfied, the property 
is offered for sale at public auction. 

All bidders are required to pay the full amount of the tax, and the 
bidding concerns itself with the penalty which is to be charged for re- 
demption from such sale.** Section 245 of the Revenue Act ™* permits a 
penalty of not to exceed twelve per cent per semi-annual period, and the 
buyers bid for the property by agreeing to permit redemption at a lesser 
penalty, the one agreeing to accept the lowest penalty being the successful 
bidder. When a buyer bids in the property, a certificate of purchase is 
issued to him. 

Since the bidder pays the tax in full, the lien of the tax against the 
property thus sold is discharged. The bidder is not subrogated to the 
position of the state, but his rights are determined by statute.** If no bid- 
ders appear, the property is forfeited to the state. Forfeiture is merely a 
progressive step towards liquidation, indicating that no bid was made, and 
in itself does not obtain money for the taxing body. 


The holder of the tax certificate of sale must prevent the property from 
being re-sold for intervening taxes during the period of redemption. 1s If 


®Iut. Rev. Stat., c. 120, § 706 (1951). 

* Ibid; People ex rel. Anderson v. C. & E. I. Ry. Co., 386 Ill. 239, 53 N.E.2d 921 
(1944). 

* Iii. Rev. Stat., c. 120, § 716 (1951). 

* Tui. Const. Art. IX, § 4; Biggins v. People, 106 Ill. 270 (1883). 

* Tuy. Rev. Srat., c. 120, § 724 (1951). 

41d. § 726. 

* Ibid. 

* People v. Ogden, 195 Ill. App. 563 (Ist Dist. 1915). 

* Try. Rev. Srat., c. 120, § 747 (1951). 
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he is required to pay any intervening taxes to prevent such sale, the statutes 
gives him a 7% penalty for the tax so paid and in any redemption the amount 
of such taxes is added to the amount of his certificate." Upon payment of 
such tax, the holder of the certificate is required to file written notice thereof 
with the county clerk and if he does so, no redemption will be permitted 
without repayment to him of the subsequent taxes. ** If he fails to do so and 
redemption is made without repaying the taxes which he has advanced, the 
certificate holder cannot recover the amount of the taxes paid by him. ** 


Prior to 1951, if the holder of the certificate permitted the property to 
be re-sold during such two year period of redemption, he was not entitled to 
a deed until after the expiration period of redemption for the intervening 
tax sale, *° 

The constitution provides for a two-year period of redemption from 
such sales, 7 and all subsequent legislation necessarily has embodied this 
constitutional *? provision. 


The constitution likewise provides that reasonable notice shall be given 
to the owners or parties interested by publication, or otherwise, of the fact 
of the sale of such property for such taxes, or assessments, the time when the 
period of redemption shall expire, and that occupants shall be served with 
personal notice of such sale before the expiration of the period of re- 
demption. ** 

In compliance with these requirements, the legislature has provided that 
notice of such sale and the expiration of the period of redemption shall be 
given not less than three months, nor more than five months, prior to the 
date when the time of redemption, or extended time of redemption, shall 
expire. ** Notice must be given to the actual occupant in person, but if the 
property is unoccupied, notice by publication may be given if the owner or 
the person in whose name the property was last assessed for general taxes 
cannot be found in the county. *° 

Prior to July 1, 1951, failure to give this notice deprived the tax buyer 
of any right to a tax deed, and consequently his purchase was void and his 
investment lost. 2° 

The legislature in 1951 provided for the extension of the period of 
redemption by the holder of the certificate of tax sale. This amendment, 
which became a part of Section 263 of the Revenue Act *’ provides that the 


* Id. § 734. 

* Ibid. 

* Ibid. 

* Id. § 735. 

™ IL. Const. Art. IX, § 5. 
=I. Rev. Srat., c. 120, § 734 (1951). 

Tit. Const. Art. IX, § 5. 

* Iii. Rev. Srat., c. 120, § 744 (1951). 

* Ibid. 

*People v. Banks, 294 Ill. 464, 128 N.E. 576 (1920). 
“Ir, Rev. Stat., c. 120, § 744 (1951). 
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purchaser may extend the time of redemption for a period which will expire 
not later than 3 years from the date of sale by filing with the county clerk 
of the county in which the real estate is located a notice to that effect, 
specifying the date of such redemption. The effect of this is to enable the 
holder of a certificate of sale, who has failed to give the proper notices, an- 
other opportunity to comply with the Act, by extending the time of the 
period of redemption. He must be able to give such notice so as to obtain 
a deed within a total of three years from the date of original tax sale. This 
Section as amended applies to all real estate sold for taxes or special assess- 
ments after September 1, 1951. °° 


Redemption From Sale 


Redemption from a tax sale can be accomplished by purchasing the tax 
certificate of purchase from its holder, or by depositing the amount neces- 
sary to redeem from such sale with the county clerk. *° In the former case 
the certificate of purchase should be surrendered to the county clerk for 
cancellation, while in the latter case the county clerk issues a certificate of 
redemption and the holder of the certificate is paid by the clerk on surrender 
of the certificate to him. *° 


The amount of the redemption is the principal plus the amount of any 
intervening tax paid by the certificate holder, with the penalties, interests, 
and costs as provided by statute. 


Since the sale of the property results in full payment of the tax, a re- 
demption from such tax sale merely clears the title of the owner. 


One dealing with the property is probably safe if he relies on the records 
showing a redemption from a tax sale. The appellate court has held, that, if 
the county clerk issues a redemption certificate after the property has been 
sold for taxes and enters it upon his records, he cannot, at least so far as the 
rights of third persons are concerned, change such records, and he is con- 
clusively presumed to have complied with the law, to have been paid with 
legal money, and to have the funds in his hands. ** This decision does not 
seem to be wholly in harmony with the decisions dealing with tax receipts 
but the rule stated in this case seems logical. 


Redemption After the Two Year Period 


The record owner of the land may redeem from a tax sale even after 
the expiration of the two year period if no deed has yet been issued. ** 


Section 255 ** of the Revenue Act also provides for redemption in cer- 
tain cases even after a tax deed has been issued. Under this section, if “the 


*See note following Int. Rev. Srat., c. 120, § 744 (1951). 

* Id. § 734. 

” Ibid. 

"Decatur Lumber & Mfg. Co. v. Crail, 264 Ill. App. 244 (3d Dist. 1931); reversed 
and remanded on another point, 350 Ill. 319, 183 N.E. 228 (1932). 
* Try. Rev. Stat., c. 120, § 734 (1951). 
"Id. § 736. 
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grantee of a tax deed to real estate, or any one claiming thereunder, shall 
not be in possession or occupation of said premises so claimed and shall not 
take or institute proceedings in good faith to take possession within one year 
after the date of the first tax deed under his alleged tax title, or whenever the 
grantee of a tax deed to real estate or any one claiming thereunder shall 
suffer the same to be forfeited to the State or again sold for taxes or special 
assessments before he has completed the payment of all taxes and special 
assessments legally assessed thereon for seven consecutive years, then it 
shall be lawful for the owner of said real estate or his agent or attorney to 
pay or tender said tax title holder the amount of moneys paid out and ex- 
pended by said tax title holder upon said sale with seven per cent (7%) 
interest per annum thereon, together with subsequent taxes and special as- 
sessments paid and the statutory fees and costs incurred, and that upon such 
payment or tender the said tax title holder shall reconvey the premises afore- 
said to the owner thereof.” This section was held to be constitutional and 
construed by the Supreme Court in three cases arising at approximately the 
same time. ** These cases held that the county court has power to enter a 
judgment setting aside the tax deed upon the repayment to the tax buyer of 
the amount of his purchase plus interest and penalties. This decision seems 
to contradict the earlier decision of the Supreme Court in the case of 
Woitynek v. Franken ** where it held that if a tax deed is based upon valid 
proceedings, it conveys a fee simple title and the grantee may maintain 
ejectment for the possession of the property involved. This last case was 
commented upon by the Supreme Court in the Stone case, *° but in a lengthy 
decision the Supreme Court sustained Section 255 and held that it did not 
impair vested property rights. 

Except as provided in this section no redemption is permitted from a 
valid tax deed except by persons under legal disability and if a tax deed is 
issued, and the person seeking to redeem cannot qualify under this section, 
any attack on the title of the holder of the tax deed must be based on some 
irregularity in the issuance of the deed. 


Prior to 1951, persons under legal disability were permitted to redeem 
from a tax sale, even though a deed had been issued and possession taken, 
within one year after such disability was removed. ** The exception in 
favor of such persons was omitted from the 1951 revision which affects all 
sales after September 1, 1951. ** 


Tax Deed 


Upon the expiration of the period of redemption and within one year 
thereafter the holder of the tax certificate is entitled to a tax deed, provided 


* Prager v. Glos, 348 Ill. 416, 181 N.E. 310 (1932); Bowers v. Glos, 346 Ill. 623, 
179 N.E. 80 (1931); Elmhurst State Bank v. Stone, 346 Ill. 157, 178 N.E. 362 (1931). 

* 300 Ill. 418, 133 N.E. 235 (1921). 

“Elmhurst State Bank v. Stone, supra note 34. 

* Tut. Rev. Stat., c. 120, § 734 (1949). 

” Id. § 734 (1951). 
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he has complied with all the sections relating to notices and payments of 
intervening taxes. Prior to July 2, 1951, he was required to show the 
county clerk that (a) he had given the requisite notices as provided by 
statute and (b) that he had not permitted the property to be resold or for- 
feited for intervening taxes. If these facts were shown the clerk was re- 
quired to issue a deed. *° 


Prior to July 2, 1951, if an intervening tax sale had occurred no deed 
could be issued until after the expiration of all of the rights of such interven- 
ing tax buyer.*° This section was repealed by an Act which became 
effective July 2, 1951. It would seem therefore that a buyer is entitled to 
a deed even though he has permitted intervening sales, but, as will be noted 
hereafter, he cannot secure an order of the county court confirming his 
title in such case. 

Theoretically this tax deed transfers to its owner the complete title to 
the land, but the Supreme Court has taken a technical view of these pro- 
ceedings and has rarely sustained a title based upon a tax title unless it was 
accompanied by seven years possession of the premises. *? 


In 1951 an attempt was made by the legislature to cure this situation. 
House Bill 814, which became Section 266 of the Revenue Act, ** provides 
that any time within five months prior to the expiration of the time of re- 
demption from the sale of real estate for the non-payment of taxes, or special 
assessments, the purchaser may file a petition in the county court, praying 
that the court direct the county clerk to issue a tax deed if the real estate 
shall not be redeemed from the tax sale. This Section provides that notice 
shall be given upon the same persons in the manner provided by Section 
263 *° of the Revenue Act except that only one publication is required. If 
the period of redemption expires without redemption, the court shall so find 
and enter an order directing the county clerk to issue a deed to the pur- 
chaser or his assignee. If the county court fails to order the issuance of such 
deed because of any failure of the tax buyer, the court is required to order 
the return of the purchase money to the tax buyer. In order to secure relief 
under this section it must appear to the court that all subsequent taxes are 
paid and all forfeitures and sales which occurred subsequent to the sale of 
the petitioner have been redeemed. 


The statute provides that tax deeds issued pursuant to this section shall 
be incontestable “except by appeal from the order of the County Court 
directing the County Clerk to issue the tax deed.” There is reason to be- 
lieve that this section of the statute is constitutional and therefore a tax deed 
based upon such a proceeding in the county court will doubtless be of much 


* Id. § 747. 

@1d./8 735. 

“Gage v. Bani, 141 U.S. 344, 12 Sup. Ct. 22, 35 L. Ed. 776 (1891); Thomas v. 
Durchslag, 404 Ill. 581, 90 N.E.2d 200 (1950); Kepley v. Scully, 185 Ill. 52, 57 N.E. 
187 (1900). 

“Trt. Rev. Srat., c. 120, § 747 (1951). 

“Id. § 744. 
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greater value than a tax deed issued without such decree. It is probable also 
that the holder of a deed obtained pursuant to such a decree cannot be set 
aside by a proceeding under Section 255 of the Revenue Act, ** and it like- 
wise should do away with the requirement that the holder of the tax deed 
obtain possession of the property within one year from the date of expiration 
of the period of redemption from his tax sale. 


Invalid Tax Deeds 


It is not safe to disregard a tax deed even though the owner or his at- 
torney should find the tax buyer has not complied with all the statutory 
requirements, since the Revenue Act provides that no decree may be entered 
in a suit quieting title or other similar proceedings against the holder of a 
tax deed until the buyer has been repaid the amount of his bid plus certain 
specified penalties and interest. ** 

Prior to 1919 under the provisions of the Revenue Act the holder of an 
invalid tax title was only entitled to reimbursement when his title was 
attacked in a court of equity. If the holder of the tax title filed the suit or 
if the proceedings were at law there was no such requirement for compensa- 
tion. © This was modified in 1919 to provide that the holder of the tax deed 
must be reimbursed whether the suit was at law or in equity and regardless 
of whether the holder of the tax title was plaintiff or defendant.**? The 
amendment of 1919 was held to apply to all actions instituted after the 
effective date of the act even though the tax deed was issued prior to 1919. * 


It is likewise unsafe to disregard tax sales upon which no deeds have 
been issued, despite the lapse of one year after the expiration of the re- 
demption period, as there are several ways by which this time may be 
extended. 

In any sale held prior to July 2, 1951, if the tax buyer failed to pay 
intermediate taxes and the property was resold, he was not entitled to a deed 
until after the period of redemption from the resale expired, *® and con- 
sequently the time within which he might take out the deed was likewise 
extended. Under these latter circumstances, it may be many years from 
the date of the original sale before the holder of the first certificate of pur- 
chase is barred from obtaining a tax deed. The Supreme Court has held that 
if the sale for the taxes for such intervening years is delayed by pending 
objections or proceedings for injunction, the tax buyer is not entitled to a 


“Id. § 736. 

“Id. § 752; Thomas v. Durchslag, 404 Ill. 581, 90 N.E.2d 200 (1950); Tubbs v. 
Dunlop, 325 Ill. App. 53, 59 N.E.2d 514 (1st Dist. 1945). 

“Tuy. Srat., c. 120, § 224 (Cahill, 1917); O’Connell v. Sanford, 255 Ill. 49, 99 N.E. 
74 (1912); City of Chicago v. Pick, 251 Ill. 594, 96 N.E. 539 (1911); Miller v. Cook, 
135 Ill. 190, 25 N.E. 756 (1890); Riverside Co. v. Townshend, 120 Ill. 9, 9 N.E. 65 (1886). 

“ Tux. Srat., c. 120, § 224 (Cahill, 1919), now incorporated in It. Rev. Srart., c. 120, 
§ 751 (1951). 

“ Graham v. O’Connor, 350 Ill. 36, 182 N.E. 764 (1932); Mather v. Parkhurst, 302 
Ill. 236, 134 N.E. 91 (1922). 

® In. Rev. Srat., c. 120, § 735 (1949). 
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deed until after the determination of such litigation and the payment of the 
contested taxes. *° Consequently it would seem that the time during which 
the holder of the tax sale is so delayed should not be computed in determin- 
ing whether or not the holder of the tax certificate is barred from applying 
for a tax deed. Moreover, if the issuance of the tax deed is prevented by 
order of court or by refusal by the county clerk to issue a deed for any 
reason, that time is excluded from reckoning the limitation period. ** 


Section 247 of the Revenue Act, *? as amended in 1939, provides other 
complications with reference to tax sales held in Cook County. Under this 
section, the tax buyer must pay all general taxes due at the time of sale, in 
addition to those for which the property is being sold, within ten days from 
the date of such sale. Failing to do so, his certificate becomes void but he 
is not entitled to a refund of his money. The section then provides that the 
amount of his bid shall create a lien for taxes upon the land in favor of the 
purchaser, his heirs or assigns, with interest at five per cent from the date 
the purchase was made until paid, and further provides that no redemption 
shall be permitted without payment of this amount. The section also pro- 
vides that no further sale of the land shall be made except subject to the lien 
of such purchaser. Thus, although the certificate of the tax buyer may be 
void, the buyer retains a lien by virtue of the provisions of this section, and 
the sale to him should not be disregarded. 


TAX FORECLOSURE 


Foreclosure of Forfeited Property 


In all cases in which property is offered at an annual tax sale at which 
there are no bidders, the property is forfeited. The forfeiting of a property 
for taxes does not discharge the lien of the taxes upon the property, but is, 
in effect, merely a statement that no bidders have presented themselves and 
that the property, therefore, has not been discharged from the tax lien. 


Section 216 of the Revenue Act ** provides that the tax lien may be 
foreclosed in equity in any court of competent jurisdiction. As a condition 
precedent to such foreclosure, it is necessary that the taxes shall have been 
forfeited for two or more years upon the same property. But one for- 
feiture, if for two or more years taxes, is enough, and two separate forfeitures 
are unnecessary. ** The same section provides for an alternative method 
of foreclosure in those cases in which the property has been forfeited for 
five or more years. 


If there are special assessments on the property, a joint foreclosure of 


© Lawton v. Sweitzer, 354 Ill. 620, 188 N.E. 811 (1934). 
"Iu. Rev. Srat., c. 120, § 752 (1943). 

"14. § 728 (1951). 

Id. § 697. 

* People v. Weber, 164 Ill. 412, 45 N.E. 723 (1897). 
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the taxes and assessments may be advisable. Both liens are on a parity ** and 
consequently neither may be extinguished by a foreclosure of the other. It 
is not mandatory, but either general taxes or special assessments may be 
foreclosed separately. °° The municipality can however, by counterclaim, 
procure the foreclosure of forfeited special assessments in the same suit, in 
order that the entire tax lien may be satisfied in the one action. *’ If either 
is foreclosed separately, the proceedings do not discharge the lien of the 
other class of tax.°* When special assessments are included in the fore- 
closure of general taxes, it is not necessary that there also be two forfeitures 
of the special assessments, but the state may include all forfeited assessments 
in its action. °° 


Who May Bring Suits to Foreclose 


All suits to foreclose general taxes must be filed in the name of the 
People of the State of Illinois, and the various municipalities for whose bene- 
fit the levies are made have no right to bring them. The suit is ordinarily 
brought by the state’s attorney, but if the state’s attorney is disqualified, a 
special attorney may be employed to conduct the proceedings.* The 
county may employ a special attorney and such person may, in the name of 
the People, conduct the foreclosure. ** A taxpayer cannot bring such suit 
even though he does not seek compensation for doing so.** The Supreme 
Court has held, however, that school trustees may sue to enforce personal 
liability for the portion of the tax which is due the school district.** If 
there are forfeited special assessments on the property, these may be included 
in the suit to foreclose the general taxes, even over the objection of the 
municipality by which the assessments were originally levied.** In such 
case the suit may be brought in the name of the People. ** The municipality 
may also foreclose its special assessments in its own name. “ 


Procedure to Foreclose 


Such lien must be foreclosed in a court of chancery and cannot be en- 
forced in an action at law.*’ The right to foreclose is independent of any 
personal liability and the fact that the present owner is not personally liable 


“People v. Taylorville Sanitary District, 371 Ill. 280, 20 N.E.2d 576 (1939); People 
v. Sandvoss, 320 Ill. App. 239, 50 N.E.2d 770 (2d Dist. 1943). 

* Village of Palatine v. Palanois Estates, Inc., 319 Ill. App. 474, 49 N.E.2d 655 (1st 
Dist. 1943). 

* People v. Anderson, 380 Ill. 158, 43 N.E.2d 997 (1942). 

Village of Palatine v. Palanois Estates, Inc., supra note 56. 

« People v. Forest Park Church, 408 Ill. 431, 97 N.E.2d 321 (1951). 

® Mix v. People, 116 Ill. 265, 4 N.E. 783 (1886). 

* People v. Straus, 355 Ill. 640, 189 N.E. 877 (1934). 

“People ex rel. Morse v. Chambliss, 399 Ill. 151, 77 N.E.2d 191 (1948). 

“Iu. Rev. Stat., c. 120, § 756 (1951); School Dist. No. 88 v. Kooper, 380 Ill. 68, 43 
N.E.2d 542 (1942). 

“ People v. Forest Park Church, 408 Ill. 431, 97 N.E.2d 321 (1951). 

“ People v. Sandvoss, 320 Ill. App. 239, 50 N.E.2d 770 (2d Dist. 1943). 

“See note 57, supra. 
© Douthett v. Winter, 108 Ill. 330 (1884). 
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for the taxes will not bar proceedings in equity to enforce the statutory lien 
of these taxes upon the land. ® 


While it would seem logical that all parties who have an interest in the 
land on which a tax lien is sought to be foreclosed should be made parties, 
we find that the Supreme Court has expressed contrary views upon this im- 
portant subject. Thus, in People v. Evans,® the court reversed a decree 
of tax foreclosure as to Emma Glos who was not made a party, although she 
was only interested in a tax title against the same, holding that the decree 
which assumed to adjudicate upon her right without jurisdiction of her per- 
son was void. In the Mix case‘ the court held that any persons interested 
in the lots being foreclosed who were not made parties thereto cannot be 
bound by the decree nor can their interest in the property be affected 
thereby. The same point was squarely presented to the Supreme Court in 
People v. Weber" in which the owner of the property attempted to set 
aside such a decree of foreclosure because his wife and the mortgagees were 
not made parties defendant. The court denied that they were necessary 
parties and stated: “The interest of the wife or the mortgagees could not, 
under any circumstances or by any proof, be made superior to the lien for 
taxes, and as that question could not be made the subject of litigation, we see 
no reason for making any person defendant except the owner in possession 
of the land who is liable for the taxes, any more than in any other form of 
proceeding for the collection of such taxes. Every person interested in the 
premises must, at his peril, see that the lien for taxes is discharged.” It would 
seem that the doctrine laid down in the Evans and Mix cases is more in 
harmony with the general theory of the foreclosure of liens than is the 
doctrine in the Weber case; and, therefore, all parties having an interest in 
or a lien upon the land being foreclosed should be made defendant to the 
foreclosure. In both the Evans and Mix cases it was urged that the entire 
decree of foreclosure was void by reason of the omission of certain of the 
defendants, but the court held that such omission should not prevent fore- 
closure as to the interest of the defendants who were before the court. 


In the proceedings for the foreclosure of the tax lien, the description of 
the land must necessarily be the same as set forth in the assessment list and 
judgment, and if such description is defective or erroneous, it is probable that 
a bill could not be maintained to correct it, ‘* since, in a proceeding against 
lands for the enforcement of the lien of taxes, there can be no lien, and 
consequently no judgment, unless the lands are described so that they can 
be located and found. ** If, however, the decree covers several parcels and 


“ Biggens v. People, 106 Ill. 270 (1883). 

© 262 Ill. 235, 104 N.E. 646 (1914). 

” Mix v. People, 116 Ill. 265, 4 N.E. 783 (1886). 

™ 164 Ill. 412, 416, 45 N.E. 723, 724 (1897). 

™ Mix v. People, supra note 70. 

™ Sanford v. People, 102 Ill. 374 (1882); People v. Chicago & Alton R.R. Co., 96 
Ill. 369 (1880). 








SUMMER] TAX FORECLOSURES 219 


the description of one parcel is void for uncertainty, the decree or sale is 
not erroneous as to the other tracts. ** 


After the suit has been commenced, the proceedings are similar in most 
respects to any chancery foreclosure. In ascertaining the amount of the taxes 
which are a lien upon the property, the introduction of the collector’s books 
showing the assessment, judgment, and forfeiture establishes a prima facie 
case."® Whether or not the defendants are precluded from questioning 
these amounts depends upon whether they entered their appearance before 
the county court when judgment was sought for such delinquent taxes. If 
they did, they may not again attack the levy, but if they did not, they may 
question the validity or the amount of it ** and in any case may show pay- 
ment of all or any part of the taxes as a defense thereto.’ The fact that not 
all of the tax is a legal tax will not prevent the foreclosure of that part which 
is ascertained to be valid, as the court, being a court of equity, has power to 
set aside any invalid portion of the levy and find the correct amount of taxes 
due. The decree is a conclusive determination of this fact. *® 


In such a proceeding it is proper to raise a question as to whether or not 
the forfeiture of the land was valid. It is no defense to this proceeding 
that a personal judgment for the taxes has been rendered against the one 
liable therefor, as foreclosure is an action in rem. The situation in that 
respect is similar to the situation which arises in the foreclosure of a mortgage 
when judgment has been entered upon the note secured thereby.*° The 
costs of foreclosure may be assessed against the land as in other similar suits 
to enforce liens. *° A decree entered in such foreclosure is an adjudication 
upon all of the matters involved therein, and should the court find for the 
defendant and against the state, such decree is a bar to a subsequent applica- 
tion for judgment upon such lands in the county court. ** The decree may 
be attacked by an appeal. *? Unless a valid defense is presented, a decree of 
foreclosure is ordinarily entered and a sale of the property ordered. This 
sale must be conducted by the county collector ** and any one desiring to bid 
for the property may do so. The bidder is not required to bid the full 
amount of the delinquent taxes, the property being struck off to the highest 
bidder as in other judicial sales. ** 


™ Mix v. People, supra note 70. 

™ People v. Wabash Ry. Co., 339 Ill. 130, 171 N.E. 130 (1930); Hammond v. People, 
169 Ill. 545, 48 N.E. 573 (1897). 

* Hammond v. People, supra note 75. 

7 Mix v. People, 116 Ill. 265, 4 N.E. 783 (1886). 

* People v. Straus, 355 Ill. 640, 189 N.E. 877 (1934); Hammond v. People, supra 
note 75. 

” People v. Stahl, 101 Ill. 346 (1882). 

* Hammond v. People, 178 Ill. 254, 52 N.E. 1030 (1899). 

" People v. Rickert, 159 Ill. 496, 42 N.E. 884 (1896). 

” Riebling v. People, 145 Ill. 120, 33 N.E. 1090 (1893). 

* Clark v. Zaleski, 253 Ill. 63, 97 N.E. 272 (1912). 

“Schreiber v. County of Cook, 388 Ill. 297, 58 N.E.2d 40, 155 A.L.R. 1162 (1944). 
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Redemption from Tax Foreclosure 


The right of redemption from a tax foreclosure sale is governed by the 
provisions of Section 253 of the Revenue Act * and the court has no right 
to make provision for any other method of redemption. ** After the sale, a 
two year period of redemption is provided both by the constitution and by 
statute. The statute requiring that the holder of the certificate of purchase 
give notice to every person who has an interest in, or is in possession of the 
property sold for taxes between the fifth and the third months (inclusive) 
before the expiration of the period of redemption applies to these sales. ** 
The contents of the notice and the method of serving it are the same as noted 
in the case of annual tax sales. 

Prior to the repeal of Section 254 ** in 1951, the holder of the certificate 
was under an obligation to prevent the resale of a property during the two 
year period of redemption and failure to do so extended the period within 
which redemption might be made until two years after the intervening 
sale. °° 


Tax Deed After Foreclosure 


If no redemption is made during the two year period it is customary 
for the holder of the certificate of purchase to apply for a tax deed and for 
the county clerk to refuse to issue it on the grounds that the holder of the 
certificate has not given the statutory notices. The holder of the certificate 
may then ask the court in which the foreclosure was conducted to order the 
clerk to issue the deed. ® Notice of the hearing is given to all parties who 
are interested in the property and the petitioner presents proof that he has 
complied with the statutes relating to such sales and has given all required 
statutory notices.** Under this petition, the court may issue a writ of 
assistance to put the purchaser in possession. ** When this supplemental 
decree has been entered, the finding that the purchaser is entitled to a deed 
is not subject to collateral attack by any persons who have been properly 
brought within the jurisdiction of the court. * 


Prior to the amendment of Section 253 of the Revenue Act in 1951, 
the rights of parties under legal disability to redeem probably continued 


Tv. Rev. Srat., c. 120, § 734 (1951). 

* People v. Thain, 392 Ill. 592, 65 N.E.2d 344 (1946); pe oA v. Morse, 337 Ill. App. 
1, 85 N.E.2d 187 (4th Dist. 1949); Wilner v. Reynolds, 329 Ill. App. 524, 69 N.E.2d 
701 (1st Dist. 1946). 

“Iu. Rev. Srat., c. 120, § 744 (1949); Dupuy v. Morse, supra note 86; Wilner v. 
Reynolds, supra note 86. 

Tut. Rev. Srat., c. 120, § 735 (1949). 

® People v. Thain, 392 Ill. 592, 65 N.E.2d 344 (1946). 

Clark v. Zaleski, 253 Ill. 63, 97 N.E. 272 (1912). 

™ Ibid, 

* Hammond v. People, 178 Ill. 503, 53 N.E. 308 (1899). 

** Greenwald v. McCarthy, 402 Ill. 135, 83 N.E.2d 491 (1949); Clark v. Zaleski, supra 
note 90. 
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after the two year period despite this supplemental proceeding. ** Parties 
who are in the military service are safe-guarded by the Soldier’s and Sailor’s 
Civil Relief Act, ** and are probably not barred even by such supplemental 
proceedings. This proceeding is subject to appeal and to the rights of parties 
served by publication as is any other chancery decree. 


Titles derived through tax foreclosures in equity are entitled to be 
viewed with much more confidence than are those based on tax deeds arising 
out of county court judgments. The supplemental decree at the end of the 
two year period of redemption gives the holder of the deed much protec- 
tion, and except as noted, no right of redemption exists after a tax deed is 
issued pursuant to such proceeding. 


Discharge of Tax Lien 


Redemption from such sale by the owner of the land discharges the 
property from the lien of the taxes foreclosed, even though the bid was not 
sufficient to pay these taxes in full, °° unless he was the owner of the land 
on April Ist of the year for which the tax was levied or unless he expressly 
assumed the tax. This is so, even though he acquired the property before 
the entry of the decree of foreclosure. The Supreme Court has also held 
that the sale pursuant to an equity foreclosure will not be set aside for in- 
adequacy of price alone, *’ even though it later develops that the property 
was worth more than the full amount of the taxes; ** nor is the sale avoided 
because of the requirement by the court that a minimum bid be guaranteed. °° 


Redemption from such sale is made by depositing the amount of the 
bid plus statutory interest from the date of the sale with the county clerk 
who issues a certificate of redemption from such sale.*°° A purchaser for 
value is probably safe in relying upon the certificate of the clerk, since the 
appellate court has decided that if title has been transferred to a purchaser, 
the clerk cannot subsequently change his records. *°* When redemption is 
made from the sale at tax foreclosure, the title to real estate is not affected 
other than by the elimination of the tax lien. 


“Tuy. Rev. Srat., c. 120, § 734 (1949), contains the following: “If the real property 
of any minor heir, idiot or insane person shall be sold for non-payment of taxes or special 
assessments, the same may be redeemed at any time after sale and before the expiration 
of one year after such disability be removed, upon the terms specified in this section, and 
upon the payment of ten (10) per cent per annum upon the amount due, including 
penalties from and after the expiration of two years from the date of sale, which 
redemption may be made by themselves, or by any person in their behalf.” This was 
omitted from the revision of this section by House Bill 814 in 1951. 

* Illinois National Bank of Springfield v. Gwinn, 390 Ill. 345, 61 N.E.2d 249, 159 
A.L.R. 468 (1945). 

French v. Toman, 375 Ill. 389, 31 N.E.2d 801 (1941). 

* People v. Anderson, 380 Ill. 158, 43 N.E.2d 997 (1942); People v. Cutler, 323 
Ill. App. 466, 56 N.E.2d 50 (2d Dist. 1944); People v. Sandvoss, 320 Ill. App. 239, 50 
N.E.2d 770 (2d Dist. 1943). 

** People v. Courtney, 380 Ill. 171, 43 N.E.2d 982 (1942). 

” Ibid. 

Tit. Rev. Srat., c. 120, § 734 (1951). 
™ Decatur Lumber & Mfg. Co. v. Crail, 264 Ill. App. 244 (3d Dist. 1931). 
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FORECLOSURE OF SPECIAL ASSESSMENTS 


Delinquent special assessments may be foreclosed in much the same man- 
ner as general taxes.*°? The foreclosure may be brought by the state’s 
attorney or by the city or village which has levied the assessment. *°* The 
municipality may foreclose its assessments even though no suit is brought 
to foreclose general taxes.*°* The practice in such cases is the same as the 
practice in the foreclosure of general taxes. While the holders of bonds or 
vouchers secured by the special assessment are not necessary parties *” to 
such proceedings, most municipalities prefer and many courts require, that 
a notice of the pending foreclosure and of the foreclosure sale be given to 
the known bondholders. 

As heretofore noted the foreclosure of special assessments alone will 
not discharge the lien of the general taxes on the property *°° and the better 
practice would seem to be to foreclose the specials jointly with the general 
taxes. Under the Cities and Villages Act**’ no forfeiture of the special 
assessment is required as a prerequisite to foreclosure if the proceedings are 
instituted by the municipality. The constitutionality of this provision has 
been sustained. ?°* 

This same Section provides that “The municipality on behalf of which 
such a lien is created may sell and assign the lien. Provided, however, no 
lien created after September 1, 1949 shall be sold or assigned by a muncipal- 
ity so long as any obligations of any kind secured by such lien remain out- 
standing and unpaid. Either the municipality or the assignees of that judg- 
ment lien, at any time in its or his own name, may file a bill to foreclose the 
lien in the same manner that foreclosures are permitted by law in case of 
delinquent general taxes. However, no forfeiture of the property sought to 
be foreclosed shall be required as a prerequisite to such foreclosure.” No 
cases have been found dealing with the right of an assignee to foreclose in 
his own name. 


“SCAVENGER” SALES 


In 1943 the legislature passed an amendment to the Revenue Act *” 
which is popularly called the “Scavenger Act.” Under this section the 
county collector was authorized to offer for sale all properties upon which 
all or a part of the general taxes for each of ten or more years are delinquent 


* People v. Weber, 164 Ill. 412, 45 N.E. 723 (1897). 

** Village of Downer’s Grove v. Glos, 307 Ill. 293, 138 N.E. 594 (1923). 

™ Village of Lansing v. Sundstrom, 379 Ill. 121, 39 N.E.2d 987 (1942). 

*° Drainage Commissioners v. Mansfield, 348 Ill. 50, 180 N.E. 630 (1932); People v. 
Sandvoss, 320 Ill. App. 239, 50 N.E.2d 770 (2d Dist. 1943). 

* Village of Palatine v. Palanois Estates, Inc., 319 Ill. App. 474, 49 N.E.2d 655 (1st 
Dist. 1943). 

Try. Rev. Stat., c. 24, § 84-56 (1951). 

* Village of Lansing v. Sundstrom, 379 Ill. 121, 39 N.E.2d 987 (1942). 

IL. Rev. Srat., c. 120, § 716A (1951). 
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as of the date of the advertisement. The advertisement for sale shall include 
them in the annual tax sale. Upon written request of the taxing districts 
which have levied special assessments against the same property, the county 
collector shall also include such special taxes and special assessments as re- 
quested by the local taxing bodies. Judgment for sale is authorized by the 
county court and the property is sold by the county collector at public 
vendue just as in the case of the annual tax sale for unpaid taxes. However, 
in the bidding there is an important difference. The property is sold to 
the highest bidder for cash and such bidder is not required to pay the full 
amount of the tax. The property is auctioned off to such successful bidder, 
even though his bid is not equal to the amount of such taxes. 

Such sales are reported back to the county court for confirmation and, 
upon confirmatioa, the lien of the taxes for which judgment was entered and 
all forfeitures therefor are discharged from the property. A redemption by 
the owner does not revive the lien or forfeiture. Because of the constitu- 
tional requirement, a two year redemption period is pene and notice in 
the form prescribed in Section 263 is required. 

A penalty at the rate of one per cent per month for the first six months 
and thereafter at the rate of six per cent per annum is provided. The county 
board of any county in which the land is located is authorized by this Act 
to bid for such property. After the expiration of the period of redemption, 
the holder of the certificate of sale (a) may apply to the county clerk for a 
deed, or (b) may file a petition asking for a court order that such deed issue 
within three years from the time of the original sale. Such petition asks 
the county court to enter an order directing the county clerk to execute 
and deliver a deed and the Act provides that upon the failure of the county 
court to issue such an order the applicant shall have his money refunded. 

The most striking inconsistency in this act is that there is no protection 
given to the buyer for the fees which he will expend in making application 
to the county court. Since application cannot be made until after the ex- 
piration of two years, and since the statute provides that redemption can 
be made from any tax sale prior to the issuance of a deed, it seems that the 
owner of the property may contest the validity of the tax sale and if he loses, 
may then redeem from it provided he can do so before the county clerk 
actually issues the tax deed. If this is correct, it places the holder of the tax 
certificate under the compulsion of paying an attorney to represent him in 
court with the knowledge that if redemption is effected, he will lose the 
attorney’s fees which he has expended in perfecting his title. 

If application is made to the county court, the title predicated upon a tax 
deed ordered by it should enjoy the same dignity as one issued through a 
court of equity foreclosure. On the other hand, one issued without applica- 
tion to such court, is probably no better than a tax deed obtained pursuant 
to an annual tax sale, prior to the amendment of 1951. 
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Proceedings under this section have been held to be constitutional by 
the Illinois Supreme Court. "2° 


The “Scavenger Act” permits counties to bid in at the “scavenger” 
sale, but if the county does so, the court has no power to permit persons to 
redeem from such sale for amounts less than the amount paid at the tax 
sale, 114 


SALE OF FORFEITED PROPERTY 


Section 272 of the Revenue Act ** provides another method for the sale 
of property subject to delinquent taxes. This section provides that if, after 
the rendition of judgment in the county court and the offering of the prop- 
erty for sale, the same has been forfeited, any person desiring to purchase 
said tract of land may apply to the county clerk, who shall issue his order 
to the county collector directing him to receive from said person the amount 
due on said tract or lot, plus penalties and costs thereon. The county 
collector gives to the person making such payment a certificate of purchase 
similar in form to the certificate which he would receive had he bid for the 
property at a tax sale. Redemption may be made from this certificate in 
the same manner as might be made from a tax sale, and in the event no re- 
demption is made within two years the holder of such certificate is entitled 
to a tax deed similar in all respects to the tax deed issued after a public sale 
of the property. No decisions construing this section have been found but 
the deed so issued is probably on a parity with a deed issued at an annual 
tax sale prior to 1951. 


SALE OF LAND WHERE TAX EQUALS OR 
EXCEEDS THE VALUE OF SUCH LAND 


Section 246 of the Revenue Act‘* provides that after property is 
offered for sale for delinquent taxes, pursuant to a judgment from the county 
court, and no bids are received, if the county judge, county collector, and 
county treasurer certify that the taxes and special assessments not with- 
drawn from collection equal or exceed the actual value of said lands, the 
county collector shall offer said real estate for sale to the highest bidder, 
after giving ten days’ notice of the time and place of such sale. A certificate 
of purchase is issued to the bidder at this sale, which is subject to redemp- 
tion. He need not bid the full amount of the unpaid taxes, but may bid 
whatever amount he deems the property worth. No decisions have been 
rendered under the provisions of this section. Tax titles based on it are 


“Schreiber v. County of Cook, 388 Ill. 297, 58 N.E.2d 40 (1944); Dupuy v. 
Morse, 337 Ill. App. 1, 85 N.E.2d 187 (4th Dist. 1949). 

™ Dupuy v. Morse, supra note 110. 

“Int, Rev. Srat., c. 120, § 753 (1951). 

id. § 727 
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certainly no better than those issued pursuant to the annual tax sale 
provisions. 


TORRENS ACT AND TAX SALES 


In Cook County, the Torrens Act presents additional problems to the 
tax buyer. The Torrens Act provides, “The holder of any certificate of 
sale of registered land or any estate, or interest therein for any tax, assess- 
ment or imposition shall . . . within one year from the date of any such 
sale . .. present the same or a sworn copy thereof to the registrar, who shall 
thereupon enter on the register of the land a memorial thereof, stating the 
date of sale and the date of presentation, and shall also note upon the cer- 
tificate of sale the date of presentation and the book and page of the 
register, where the memorial is entered. The holder of such certificate shall 
also within the same time mail to each of the persons who appear by the reg- 
ister to have any interest in the land, a notice of the registration of such 
certificate. Unless such certificate is presented and registered, and notice 
given as herein provided within the time above mentioned, the land shall be 
forever released from the effect of such sale, and no deed shall be issued in 
pursuance of such certificate.” ""* In the case of People v. Mortenson *®* 
it was contended that the provisions of the Torrens Act had no bearing on 
actions taken under the Revenue Act, and that the Revenue Act was com- 
plete in itself. Following this line of reasoning, it was contended that if the 
provisions of the Revenue Act were complied with, it was unnecessary to 
file the certificate of tax sale in the registrar’s office. The court held, that 
if the property is registered under the Torrens system, this filing is an 
additional requirement, and failure to comply will justify the refusal to issue 
a tax deed by the county clerk. This case arose as a result of a sale in a tax 
foreclosure suit, but there is no reason to believe that any different con- 
clusion would be reached if the sale were the result of any other type of 
proceeding. The court expressed no opinion on the question of whether the 
tax buyer must be reimbursed before his tax certificate is set aside, as this 
controversy was between the tax buyer and the county clerk. 


™ Td., c. 30, § 119. 
™* People v. Mortenson, 404 Ill. 107, 88 N.E.2d 35 (1949). 








THE PROPOSED REVISION 
OF ARTICLE IX 
OF THE ILLINOIS CONSTITUTION 


BY ROBERT S. CUSHMAN * 


THE SOURCES OF THE TEXT OF THE 
PROPOSED AMENDMENT 


FOLLOWING THE ADOPTION of the Gateway Amendment to the 
Illinois Constitution at the general election in November of 1950, the Sixty- 
Seventh General Assembly, which convened in January of 1951, proceeded 
to consider amendments to several Articles of the Illinois Constitution, in- 
cluding Article IX. Senate Joint Resolution No. 17 was adopted providing 
for the appointment of a joint legislative committee to prepare a draft or 
drafts of an amendment or amendments to Article IX of the state con- 
stitution.? Thereafter the joint legislative committee was appointed * and 
Representative W. Russell Arrington was selected chairman. The committee 
held public meetings in Springfield and Chicago and invited all groups which 
appeared to have any interest in the matter to attend the meetings of the 
committee and make suggestions which might be helpful in preparing a draft 
of a proposed amendment to Article IX. 


Representatives of numerous organizations appeared before the com- 
mittee and submitted a number of drafts of proposed revisions of Article IX. 
Among those who appeared and submitted drafts were representatives of 
the Chicago Bar Association and the Civic Federation of Chicago who sub- 
mitted comments on the Chicago Bar Association’s draft. Inasmuch as the 
proposed amendment as finally drafted by the joint legislative committee 
followed rather closely the draft of the Chicago Bar Association and the 
comments of the Civic Federation thereon, it is worth-while to examine this 
draft and comments in some detail. 


* ROBERT S. CUSHMAN. A.B. 1925, DePauw University; LL.B. 1929, 
Harvard University; partner in the firm of MacLeish, Spray, Price & 
Underwood; President of the Civic Federation of Chicago, Chairman of 
the Joint Committee for the Revenue Article. 


* SENATE JouRNAL, 67th General Assembly, 156 (Mar. 6, 1951, p. 3); Id. at 246 (Mar. 
21, 1951, p. 13). 

*W. Russell Arrington, Merritt J. Little, James W. Gray, Wallace Thompson, 
Roland V. Libonati, Donald J. O’Brien, Elbert S. Smith, William J. Walsh, Warren L. 
Wood, Robert J. Branson, Reed F. Cutler, J. Harold Downey, E. J. McCabe, and 
Paul Taylor. 
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The Chicago Bar Association had been active in the campaign for the 
Gateway Amendment. Immediately following the adoption of that amend- 
ment, a committee of the Association was appointed to prepare a suggested 
revision of Article Ix. The committee did prepare such a suggested revision 
which was unanimously approved by the Board of Managers of the Associa- 
tion. Thereafter, the Chicago Bar Association’s suggested revision was 
submitted to the Civic Federation which made a number of comments on 
the Chicago Bar Association’s draft. 


After considering these suggested drafts and all other suggestions which 
were made to it, the joint legislative committee filed its report on May 15, 
1951.* The following table shows in parallel columns the revision of 
Article IX as recommended by the joint legislative committee, the drafts 
submitted to the committee by the Chicago Bar Association, and the modi- 
fications of the Chicago Bar Association’s draft suggested by the Civic 
Federation: 


* SENATE JouRNAL, 67th General Assembly, 798 (May 15, 1951, p. 3). 
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Thereafter, the joint legislative committee’s report was embodied in 
House Joint Resolution No. 40.4 Two amendments to House Joint Resolu- 
tion No. 40 were recommended by the House Executive Committee and 
were adopted by the House. The first amendment ® rewrote the first sen- 
tence of Section 3. This amendment was suggested by representatives of 
religious groups for the purpose of clarifying the language as recommended 
by the joint legislative committee. The second amendment ® changed the 
word “reforestation” in Section 1 to “forestry purposes.” This amendment 
was adopted at the suggestion of the Illinois Agricultural Association. 


As thus amended House Joint Resolution No. 40 passed the House on 
June 12, 1951, by a vote of 127 to 2,7 and the Senate on June 20, 1951, by 
a vote of 45 to 0.* No one spoke against the proposed amendment either 
in committee or on the floor of either house of the General Assembly. The 
proposed amendment, as adopted by the General Assembly, paralleled against 
the existing Article IX, is as follows: 


EXISTING ARTICLE IX 
Revenue 


§ 1. The general assembly shall provide 
such revenue as may be needful by levy- 
ing a tax, by valuation, so that every 
person and corporation shall pay a tax in 
proportion to the value of his, her or its 
ee value to be ascertained 

y some person or persons, to be elected 
or appointed in such manner as the gen- 
eral assembly shall direct, and not other- 
wise; but the general assembly shall have 
power to tax peddlers, auctioneers, brok- 
ers, hawkers, merchants, commission mer- 
chants, showmen, jugglers, inn-keepers, 
grocery keepers, liquor dealers, toll 
bridges, ferries, insurance, telegraph and 
express interests or business, vendors of 
patents, and persons or corporations own- 
ing or using franchises and privileges, in 
such manner as it shall from time to time 
direct by general law, uniform as to the 
class upon which it operates. 


§ 2. The specification of the objects and 
subjects of taxation shall not deprive the 
general assembly of the power to re- 
quire other subjects or objects to be 
taxed in such manner as may be con- 
sistent with the principles of taxation 
fixed in this constitution. 


PROPOSED REVISION OF 
ARTICLE IX 


§ 1. The General Assembly may define 
and classify property for taxation, but all 
such definitions and classifications shall 
be reasonable and be based solely on the 
nature and characteristics of the property 
and not on the nature, characteristics, 
residence or business of the owner or the 
amount or number owned. All real estate 
shall constitute one class, except that 
lands used for forestry purposes and 
mineral rights in land may be classified 
separately. If any class of property is 
taxed by valuation, such tax shall be uni- 
form as to the class. 


§ 2. The General Assembly may levy or 
authorize the levy of such other kinds 
of taxes as it may deem necessary which 
shall be uniform upon the same class of 
subjects within the territorial limits of 
the authority levying the tax, but shall 
not levy or authorize the levy of a grad- 
uated income tax. 


* House Journat, 67th General Assembly, 1111 (May 23, 1951, p. 34). 


*Id. at 1403 (June 8, 1951, p. 6). 
* Ibid. 

"Id. at 1512 (June 12, 1951, p. 9). 
* SENATE JOURNAL, 67 Ped. 


Assembly, 1822 (June 20, 1951, p. 6). 
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EXISTING ARTICLE IX 
Revenue 


§ 3. The property of the state, counties, 
and other municipal corporations, both 
real and personal, and such other prop- 
erty as may be used exclusively for 
agricultural and horticultural societies, 
for school, religious, cemetery and chari- 
table purposes, may be exempted from 
taxation; but such exemption shall be 
only by general law. In the assessment 
of real estate incumbered by public ease- 
ment, any depreciation occasioned by 
such easement may be deducted in the 
valuation of such property. 


§ 4. The general assembly shall provide, 
in all cases where it may be necessary to 
sell real estate for the non-payment of 
taxes or special assessments for state, 
county, municipal or other purposes, that 
a return of such unpaid taxes or assess- 
ments shall be wale: to some general 
officer of the county having authority to 
receive state and county taxes; and there 
shall be no sale of said property for any 
of said taxes or assessments but by said 
officer, upon the order or judgment of 
some court of record. 


§ 5. The right of redemption from all 
sales of real estate for the non-payment 
of taxes or special assessments of any 
character whatever, shall exist in favor 
of owners and persons interested in such 
real estate, for a period of not less than 
two years from such sales thereof. And 
the general assembly shall provide by law 
for reasonable notice to be given to the 
owners or parties interested, by publica- 
tion or otherwise, of the fact of the sale 
of the property for such taxes or assess- 
ments, and when the time of redemption 
shall expire: Provided, that occupants 
shall in all cases be served with personal 
notice before the time of redemption 
expires. 

§ 6. The general assembly shall have no 
power to release or discharge any county, 
city, township, town or district, what- 
ever, or the inhabitants thereof, or the 
property therein, from their or its pro- 
portionate share of taxes to be levied for 
state purposes, nor shall commutation for 
such taxes be authorized in any form 
whatsoever. 
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PROPOSED REVISION OF 
ARTICLE IX 

§ 3. The property of the State, counties 
and other municipal corporations, both 
real and personal, and such other prop- 
erty, or part thereof, as may be owned 
by, or held in trust for, agricultural or 
horticultural societies, non-profit hos- 
pitals or schools, religious institutions, 
cemeteries, or charitable institutions and 
used exclusively for one or more of such 
purposes may be exempted from taxation; 
but such exemption shall be only by 
general law. In the assessment of real 
estate incumbered by public easement, 
any depreciation occasioned by such ease- 
ment may be deducted in the valuation 
of such property. This section shall not 
deprive the General Assembly of power 
to classify property for taxation as pro- 
vided in section 1 of this Article. 


§ 4. No Change 


§ 5. No Change 


§ 6. No Change 
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EXISTING ARTICLE IX 
Revenue 


§ 7. All taxes levied for state purposes 
shall be paid into the state treasury. 


§ 8. County authorities shall never assess 
taxes, the aggregate of which shall exceed 
75 cents for $100 valuation, except for the 
payment of indebtedness existing at the 
adoption of this constitution, unless au- 
thorized by vote of the people of the 
county. 


§ 9. The general assembly may vest the 
corporate authorities of cities, towns and 
villages with power to make local im- 
provements by special assessment, or by 
special taxation of contiguous property, 
or otherwise. For all other corporate 
purposes, all municipal corporations may 
be vested with authority to assess and 
collect taxes; but such taxes shall be uni- 
form in respect to persons and property, 
within the jurisdiction of the body im- 
posing the same. 


§ 10. The general assembly shall not im- 
pose taxes upon municipal corporations, 
or the inhabitants or property thereof, 
for corporate purposes, but shall require 
that all the taxable property within the 
limits of municipal corporations shall be 
taxed for the payment of debts con- 
tracted under authority of law, such 
taxes to be uniform in respect to persons 
and property. within the jurisdiction of 
the body imposing the same. Private 
property shall not be liable to be taken 
or sold for the payment of the corporate 
debts of a municipal corporation. 


§ 11. No person who is in default, as 
collector or custodian of money or prop- 
erty belonging to a municipal corpora- 
tion, shall be eligible to any office in or 
under such corporation. The fees, salary 
or compensation of no municipal officer 
who is elected or appointed for a definite 
term of office, shall be increased or 
diminished during such term. 


§ 12. No county, city, township, school 
district, or other municipal corporation, 
shall be allowed to become indebted in 
any manner or for any purpose, to an 
amount, including existing indebtedness, 
in the aggregate exceeding five per 
centum on the value of the taxable prop- 
erty therein, to be ascertained by the last 
assessment for state and county taxes, 
previous to the incurring of such in- 
debtedness. Any county, city, school 
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PROPOSED REVISION OF 
ARTICLE IX 


§ 7. No Change 


§ 8. No Change 


§ 9. The General Assembly may vest 
the corporate authorities of cities, towns 
and villages with power to make local 
improvements by special assessment, or 
by special taxation on contiguous prop- 
erty, or otherwise. For all other corpo- 
rate purposes, all municipal corporations 
may be vested with or to levy 
and collect taxes subject to the restric- 
tions of sections 1 and 2 of this Article. 


§ 10. The General Assembly shall not 
impose taxes upon municipal corpora- 
tions, or the inhabitants or oe 
thereof, for corporate purposes, but shall 
require the corporate authorities to levy 
taxes for the payment of liabilities in- 
curred under authority of law. Private 
property shall not be liable to be taken 
or sold for the payment of the corporate 
liabilities of a municipal corporation. 


§ 11. No Change 


§ 12. No Change 
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EXISTING ARTICLE IX 
Revenue 


district, or other municipal corporation 
incurring any indebtedness as aforesaid, 
shall before, or at the time of doing so, 
provide for the collection of a direct 
annual tax sufficient to pay the interest 
on such debt as it falls due, and also to 
pay and discharge the principal thereof 
within twenty years from the time of 
contracting the same. The section shall 
not be construed to prevent any county, 
city, township, school district, or other 
municipal corporation from issuing their 
bonds in compliance with any vote of 
the people which may have been had 
prior to the adoption of this constitution 
- pursuance of any law providing there- 
or. 


§ 13. The corporate authorities of the 
city of Chicago, are hereby authorized to 
issue interest bearing bonds of said city 
to an amount not exceeding five million 
dollars, at a rate of interest not to exceed 
five per centum per annum, the principal 
payable within thirty years from the 
date of their issue, and the proceeds 
thereof shall be paid to the treasurer of 
the World’s Columbian Exposition, and 
used and disbursed by him under the di- 
rection and control of the directors, in 
aid of the World’s Columbian Exposi- 
tion, to be held in the city of Chicago, in 
pursuance of an act of Congress of the 
United States. 


Provided, That if at the election for 
the adoption of this amendment to the 
constitution, a majority of the votes cast 
within the limits of the city of Chicago, 
shall be against its adoption, then no 
bonds shall be issued under this amend- 
ment. 


And said corporate authorities shall 
be repaid as large a proportionate amount 
of the aid given by them as is repaid to 
the stockholders on the sums subscribed 
and paid by them, and the money so re- 
ceived shall be used in the redemption of 
the bonds issued as aforesaid, provided 
that said authorities may take in whole or 
in part of the sum coming to them any 
permanent improvements placed on land 
held or controlled by them. 

And provided further, That no such 
indebtedness so created shall in any part 
thereof be paid by the State, or from any 
State revenue, tax or fund, but the same 
shall be paid by the said city of Chicago 
alone. 


[ Vor. 1952 


PROPOSED REVISION OF 
ARTICLE IX 


§ 13 of Article IX of this Constitution 
is repealed. 
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THE DEFECTS IN ARTICLE 1X WHICH THE 
PROPOSED AMENDMENT SEEKS TO CORRECT 


The major defect in the present Article IX which the proposed amend- 
ment seeks to correct is the requirement of a general, unclassified property 
tax with a mandatory requirement of uniformity. The decisions of the 
Supreme Court of Illinois under Article IX of the present Constitution of 
1870 and the similar language in Article IX of the Constitution of 1848 are 
clear to the effect that the constitution requires all property, regardless of 
its kind or nature, to be assessed in accordance with its value and that there is 
no power to classify property for taxation in Illinois.® It may be that a 
general, unclassified property tax system was workable in the early days 
of this state when most wealth was in real estate and tangible personal 
property. However, with the rapid increase in intangible forms of wealth, 
the general, unclassified property tax soon became unworkable and at the 
present time has broken down as to all types of property other than real 
estate. Students of Illinois taxation uniformly denounce the unclassified, 
general property tax as unworkable and pernicious. *° It is not necessary to 
review their arguments against the unclassified, general property tax because 
common sense tells us that it is unsound to tax the owner of a non-interest 
bearing bank account on the same basis as the owner of an income-producing 
parcel of real estate of the same value as the bank account. Experience 
demonstrates it simply cannot be done. 


At the present time the general property tax in Illinois as applied to 
personal property is a farce. In many counties the general property tax is 
substantially a real estate tax, and personal property bears little or no part 
of the tax burden. A few types of taxpayers whose personal property 
cannot be hidden, such as estates of decedents, minors and incompetents, 
public utilities, banks, and railroads, pay a very heavy tax on their personal 
property, whereas the great mass of taxpayers pay virtually nothing. With 
few exceptions, the small number of personal property tax returns which 
are actually filed are nearly always false. True, the persons filing such 
returns may not be guilty of perjury, but in practically all returns, the fair 
cash market value of the personal property is grossly understated. The com- 
pleted breakdown of the personal property tax has corrupted the entire 
Illinois property tax system and makes the collection of all property taxes 
difficult. 

In Cook County, John S. Clark, the County Assessor, has simply ignored 
the letter of the existing Article IX and has put into effect a de facto classi- 


*People v. Schmuhl, 359 Ill. 446, 194 N.E. 731 (1935); People v. LC.R.R. Co., 355 
Ill. 605, 190 N.E. 82 (1934); People v. C., B. & Q. R.R. Co., 300 Ill. 399, 133 N.E. 325 
(1921); People’s Gas Light & Coke Co. v. Stuckart, 286 Ill. 164, 121 N.E. 629 (1919); 
Bureau County v. C., B. & Q. R.R. Co., 4 Ill. 229 (1867). 

” Fairlie, Constitutional Provisions on Taxation, 2 Itt. L. Buty. 321 (1919); Witwer, 
A Constitutional Convention for Illinois, 37 Itt. B.J. 9 (1948); Comment, The Illinois 
Constitutional Requirement of Uniformity in Taxation, 33 Itt. L. Rev. 57 (1938). 
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fied personal property tax. Using this de facto classified property tax, Mr. 
Clark, has, in the opinion of the writer, done as good a job as any assessor 
in the state with an unworkable personal property tax system. Under 
Mr. Clark’s system, cash is assessed at 4%, stocks and bonds at 10%, and 
inventory, machinery, and equipment at 70% of actual or book value. Mr. 
Clark’s system has never been successfully challenged in court because the 
Illinois Supreme Court, recognizing the practical impossibility of enforcing 
the present constitutional requirement of uniformity in taxation, has refused 
to permit the undervaluation of, or omission of, personal property to be 
asserted as a defense to the collection of real estate taxes. This principle 
was established in the so-called tax strike cases which grew out of the break- 
down of tax collections in Cook County during the depression.** In ad- 
dition to the tax strike cases, the Supreme Court of Illinois has adopted a 
general principle rendering it virtually impossible for the owner of one 
kind or class of property to defend on the ground that other kinds or 
classes of property are underassessed or omitted. 1? 


However, it is neither wise nor practical to rest on a de facto classifica- 
tion of personal property such as that used by Assessor John S. Clark in 
Cook County, even though such a de facto classification probably would not 
be upset by the Illinois Supreme Court. Such a de facto classification rests 
on no legal basis since it obviously cannot constitutionally be done by 
statute. Therefore, it rests on nothing more secure than the judgment of 
each individual assessing official throughout the state and there is no way of 
securing the adoption of a uniform de facto classification throughout the 
state. Furthermore, even in Cook County, where we have the fortunate 
combination of an able and aggressive assessor and a de facto classification 
of personal property, there is still a very large personal property tax de- 
linquency. According to a survey made by the Civic Federation, out of 
260,000 personal property assessments in Cook County for the year 1949, 
159,000 or 61% were still delinquent in whole or in part on May 31, 1951, 
and the dollar amount of the delinquency was approximately 27%. If Mr. 
Clark had attempted to follow the command of the present Article IX 
literally, the delinquency would have been much greater. 


Thirty-nine states have either never had or have abandoned the un- 
classified property tax. While the line between a general, unclassified prop- 
erty tax with certain specific exceptions and a classified property tax 


™ Koester v. McDonough, 351 Ill. 492, 184 N.E. 826, cert. denied, 289 US. 760, 
77 L, Ed. 1503, 53 Sup. Ct. 793 (1933); People v. Cesar, 349 Ill. 372, 182 N.E. 448 (1932); 
cert. denied, 288 U.S. 603, 77 L. Ed. 978, 53 Sup. Ct. 386 (1933); Bistor v. McDonough, 
348 Ill. 624, 181 N.E. 417 (1932). 

Comment, The Illinois Constitutional Requirement of Uniformity in Taxation, 
33 Inn. L. Rev. 57 (1938). 

* People v. Allyn, 393 Ill. 154, 65 N.E.2d 392 (1946); Tuttle v. Bell, 377 Ill. 510, 37 
N.E.2d 180 (1941); People v. Southwestern Bell Tele. Co., 377 Ill. 303, 36 N.E.2d 362 
(1941); First National Bank of Urbana v. Holmes, 246 Ill. 362, 92 N.E. 893 (1910). 
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system is not wholly clear, only Illinois, Texas, Indiana, Mississippi, 
Arkansas, Massachusetts, Alabama, Tennessee, and Michigan ** presently 
have constitutional provisions which require what might be considered as a 
uniform, unclassified, general property tax. Even so, three of these states 
have various exceptions to the mandatory rule of uniformity. Section 4 of 
Article IX of the Michigan Constitution exempts from the general rule of 
uniformity property otherwise specifically taxed, thereby allowing a limited 
degree of classification. This means an automobile, which is subject to a 
license tax, may, in Michigan, be exempted from an ad valorem personal 
property tax.** Section 28 of Article II of the Tennessee Constitution 
permits a tax on the income of stocks and bonds in lieu of an ad valorem tax 
thereon, a very large and important exception. Article XLI of the Massa- 
chusetts Constitution allows forest lands to be separately taxed in order to 
promote conservation. 

The constitutions of the other thirty-nine states directly or indirectly 
allow the legislatures to adopt classified property tax systems. These con- 
stitutional provisions vary widely. The constitutions of Connecticut, Rhode 
Island, and Vermont do not impose any restrictions upon the power of the 
legislatures to levy taxes. The constitutions of New York and Iowa impose 
only very limited restrictions on the legislative power to levy taxes. The re- 
mainder of the state constitutions either expressly permits a general or limited 
classification of property for taxation or indirectly permits a general classi- 
fication of property for taxation by not forbidding it. 


While the major defect in the present Article IX is the mandatory re- 
quirement of a general, uniform, unclassified property tax which prohibits 
the classification of property for taxation, the nonproperty tax provisions 
of Sections 1 and 2 of the present Article IX are defective in that they are 
unclear and uncertain.’* Many years of litigation have not resolved the 
uncertainties and ambiguities in the nonproperty provisions of Sections 1 
and 2. These ambiguities and uncertainties have been a major headache in 
drafting tax legislation and have compelled the imposition of types of non- 
property taxation which are unjust and burdensome and have prevented 
the substitution of more workable and flexible types of nonproperty taxes. 


Under the second clause of Section 1 and under Section 2 of the present 
Article IX, the Supreme Court of Illinois has repeatedly held that only three 
types of nonproperty taxes can be levied—occupation taxes, privilege taxes, 
and franchise taxes.** However, this limitation to three types of non- 


“ Tex. Const. Art. VIII, § 1; Inv. Const. Art. X, § 1; Miss. Const. Art. IV, § 112; 
Ark. Const. Art. XVI, § 5; Mass. Const. Art. IV, c. 1; Ava. Consr. Art. XI, § 211; 
Tenn. Const. Art. II, § 28; Micu. Const. Art. X, § 3. 

* Jasnowski v. Dilworth, 191 Mich. 287, 157 N.W. 891 (1916). 

*Comment, The Illinois Constitutional Requirement of Uniformity in Taxation, 
33 Inn. L. Rev. 57 (1938). 

* Reif v. Barrett, 355 Ill. 104, 188 N.E. 889 (1934); Bachrach v. Nelson, 349 Ill. 579, 
182 N.E. 909 (1932). 
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property taxes is not so restrictive as might first appear because of the broad 
scope which our Supreme Court has given to privilege taxes. For instance, 
in Banta v. City of Chicago, ** the Supreme Court held that any occupation 
or employment may be made a privilege for the purpose of taxation. This 
principle has been followed in a number of decisions and is now well estab- 
lished. ** However, in spite of these holdings, much uncertainty still exists 
as to the power of the General Assembly to make a given transaction rather 
than an occupation or employment a privilege for the purpose of taxation. 
These doubts have prevented the use of a true sales tax in Illinois and have, 
for the sake of avoiding constitutional complications, resulted in the imposi- 
tion of a retailer’s occupation tax instead. Likewise, these doubts have 
prevented the adoption of a compensating use tax in Illinois to protect Illinois 
merchants and manufacturers from the competition of out-of-state sellers 
who are not required to pay the retailer’s occupation tax. ** 


The fact that the foregoing doubts exist has caused the General Assem- 
bly to rely on the retailer’s occupation tax instead of a true sales tax and has 
given rise to many inequities and a substantial loss of revenue. A large num- 
ber of transactions, such as sales of clothing by merchant tailors, sales of 
building materials, etc., escape the tax, because the tax is not levied upon the 
sale but upon the business of selling tangible personal property for use or 
consumption. *° In the nature of things, there is no reason why the sale 
of a suit of clothes in an ordinary department store should be taxable while 
the sale of a similar suit of clothes by a merchant tailor should not be taxable. 
Furthermore, attempts to cast taxing statutes in the mold of an occupation 
tax rather than a tax on the transaction itself, which is the real purpose of the 
statute, often run into drafting difficulties while avoiding constitutional 
issues. 72 


Furthermore, the nonproperty sections of the present Article IX leave 
the restrictions on the power of the General Assembly to levy a graduated 
income tax in doubt. Bachrach v. Nelson, ** held that the present Article IX 
prohibits a graduated income tax which includes income from property on 
the theory that a tax on the income from property is a tax on the property 
itself which must be uniform. Whether or not the General Assembly could 
impose a graduated income tax on income other than from property is not 
clear under the present Article IX. It would seem reasonably clear that a 
flat, ungraduated income tax, either gross or net, is permissible under the 


7172 Ill. 204, 50 N.E. 233, 40 L.R.A. 611 (1898). 

* See, Condon v. Village of Forest Park, 278 Ill. 218, 115 N.E. 825 (1917); Metropolis 
Theater Co. v. City of Chicago, 246 Ill. 20, 92 N.E. 597 (1910), aff'd, 228 US. 61, 57 
L. Ed. 730, 33 Sup. Cr. 441 (1913); Harder’s Storage Co. v. City of Chicago, 235 Ill. 58, 85 
N.E. 245 (1908). 

*See Report OF THE REVENUE Laws Commission, 309 (1949). 

* Id. at 266. 

™ See, Ohio Oil Company v. Wright, 386 Ill. 206, 53 N.E.2d 966 (1944); Winter v. 
Barrett, 352 Ill. 441, 186 N.E. 113, 89 A.L.R. 1398 (1933). 

* 349 Ill. 579, 182 N.E. 909 (1932). 
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present constitution. Indeed, our retailer’s occupation tax, the taxes on the 
businesses of selling electrical energy, gas, and the transmission of telephone 
messages, and the tax on gross receipts of foreign insurance companies, are 
really flat, ungraduated gross income taxes although cast in the mold of oc- 
cupation or privilege taxes. ** 


The real difficulty with the nonproperty tax provisions of the present 
Article IX is the lack of power to make a nonproperty tax a substitute for a 
property tax.** Many classes of personal property, automobiles, for in- 
stance, can be more equitably taxed by means of the excise tax than an 
ad valorem tax. However, under the present Article IX the state license 
fee and the city vehicle license fees, both of which are excise taxes, must be 
imposed in addition to the ordinary ad valorem personal property tax on the 
automobile. This duplication of taxation is unfair and unworkable and can 
be eliminated under the proposed revision of Article IX. 


The defects, if any, in the remaining sections of Article IX will be dis- 
cussed in connection with the analysis of the changes made in the remaining 
sections of the Article by the proposed amendment and the reasons for leav- 
ing certain sections of the present Article IX unchanged. 


ANALYSIS OF THE CHANGES IN ARTICLE IX 
MADE BY THE PROPOSED AMENDMENT 


Section 1 


The heart of the proposed revision of Article IX is revised Section 1 
which deals with the taxation of property by the General Assembly. For 
ready reference, the revised section is set forth in full as follows: 


“§$ 1. The General Assembly may define and classify property for 
taxation, but all such definitions and classifications shall be reasonable 
and be based solely on the nature and characteristics of the property 
and not on the nature, characteristics, residence or business of the owner 
or the amount or number owned. All real estate shall constitute one 
class, except that lands used for forestry purposes and mineral rights 
in land may be classified separately. If any class of property is taxed 
by valuation, such tax shall be uniform as to the class.” 


The first two sentences of proposed Section 1 permit the General As- 
sembly to classify property for taxation with certain limitations and re- 
strictions. These sentences are modeled on the somewhat similar provisions 
contained in the newly adopted Missouri constitution. ** As a matter of fact, 
the Missouri constitution was the source of the Civic Federation’s suggestions 
which were substantially embodied in the proposed Section 1, 


* Tix. Rev. Srat., c. 120, § § 440, 468, 467.16, 467.1; c. 73, § 1021 (1951). 
™* Report OF THE REVENUE Laws Commission, 201 (1949). 
™* Mo. Const. Art. X, § § 3, 4. 
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The first clause of the first sentence of Section 1 expressly permits the 
General Assembly to define and classify property for taxation. The word 
“define” was probably inserted for the purpose of permitting the General 
Assembly, as at present, to define leasehold estates in exempt real estate as 
real estate and gas pipes in the ground as personal property, etc. The 
next clause of proposed Section 1 requires that the definitions and classifica- 
tions shall be reasonable. This, of course, merely states positively a principle 
usually enforced, in the negative, by the courts. It will serve the purpose 
of constantly reminding the General Assembly that unreasonable classifica- 
tions will not be sustained by the courts. 


The next clause of proposed Section 1, starting with the words “be 
based,” contains major restrictions on the power of the General Assembly 
to classify property for taxation. These restrictions are stated both posi- 
tively and negatively. The classification must “be based solely on the 
nature and characteristics of the property” and cannot be based “on the 
nature, characteristics, residence or business of the owner, or the amount or 
number owned.” It is significant that the last two states to adopt new con- 
stitutions both inserted substantial restrictions on the power to classify 
property for taxation. *° 


The restrictions on the power to classify inserted in the proposed Sec- 
tion 1 simply mean that the classification shall be based solely on the property 
itself and on no other basis. This means that a tractor, for instance, shall be 
placed in the same class for taxation whether the owner is an individual or a 
corporation, a city dweller or a farmer, or whether the taxpayer owns one 
tractor or ten tractors. These restrictions were evidently inserted in the 
proposed Section 1 to allay the fears of property owners that the power to 
classify might be used oppressively. Restrictions on the power to classify 
are important in view of the fact that property taxpayers, especially in large 
cities, constitute only a small fraction of the voters and need protection 
against abuses which might flow from an unrestricted power to classify 
property for taxation. 


The next sentence of proposed Section 1, beginning with the words “all 
real estate shall constitute one class” constitutes another major restriction 
on the power to classify property for taxation. The requirement that all 
real estate shall constitute one class is taken from similar requirements in the 
constitutions of New Jersey (by implication), Missouri, and Washington, *7 
which were the sources of the Chicago Bar Association’s suggestions on this 
point and which were included in the proposed revision. 


The purpose of the general requirement that all real estate shall con- 
stitute one class is to prevent discrimination, political pressure for which 
is particularly heavy in the case of residential property. The experience of 


* N.J. Const. Art. VIII, § 1; Mo. Const. Art. X, 


§ § 3, 4. 
* N.J. Const. Art. VIII, § 1; Mo. Const. Art. X, § 4 


; Wasu. Const. Art. VII, § 1. 
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states which have separately classified residential real estate for taxation by 
granting homestead exemptions has proved unsatisfactory. ** 


The second clause of the second sentence of proposed Section 1, be- 
ginning with the words “except that the lands used for forestry purposes,” 
is intended to accomplish two things: first, to permit forestry lands to be 
separately classified and taxed at a low rate to encourage reforestation until 
the timber is harvested. A separate classification of forestry lands is per- 
mitted in many state constitutions. *® Second, the proposed revision permits 
mineral rights in land to be separately classified. This provision was inserted 
for the purpose of permitting mineral rights to be taxed by excise taxes, such 
as a severance tax, rather than an ad valorem tax. Many state constitutions 
permit the separate treatment of mineral lands or mines or mining claims 
for purposes of taxation. *° 


It will be observed that the proposed Section 1 does not contain any 
requirement that all property be taxed as is required under the mandatory 
uniformity provisions of the present Article IX. Accordingly, the proposed 
Section 1 permits the General Assembly to classify any class of property at 
zero, if it so desires. The courts of other states generally hold that the 
power to classify property for taxation includes the power to determine 
that a particular class or classes of property shall not be taxed.** In order 
to make sure that the exemption clause (Section 3) of the proposed amend- 
ment would not be construed to restrict the power of the General Assem- 
bly, if it so desired, to classify any particular class or classes of property at 
zero for purposes of taxation, the last sentence was added to Section 3, 
which reads as follows: “This section shall not deprive the General Assembly 
of power to classify property for taxation as provided in Section 1 of this 
Article.” The Ohio constitution contains a similar sentence which was 
doubtless inserted for the same purpose. *? 


The power to classify any particular class or classes of property at zero 
is very important because it will permit the General Assembly to relieve 
certain classes of property from ad valorem taxes and to substitute excise 
taxes therefor. As has already been pointed out, the present Article IX does 
not permit such a substitution. At present, all excise taxes must be in ad- 
dition to ad valorem taxes. Under the proposed amendment, automobile 
ad valorem taxes could be abolished, and, if the General Assembly saw fit to 


* ReporT OF THE REVENUE Laws Commission, 61 (1949). 

” Onto Const. Art. II, § 36; N.H. Const. Art. V, Part II; Mass. Const. Ch. 6, Art. 
XLI; Wis. Const. Art. VIII, § 1; Wasu. Const. Art. VII, § 1. 

” Onto Const. Art. XII, § 10; Nev. Const. Art. X, § 145; Wyo. Const. Art. XV, 
§ 3; S.C. Const. Art. X, § 1; Was. Const. Art. VII, § 1; Wis. Const. Art. VIII, § 1. 

"State v. Cook, 44 Ohio App. 501, 185 N.E. 212 (1932); Colfer v. Kennedy, 7 
N.J.M. 25, 144 Atl. 7 (1928); Jasnowski v. Dilworth, 191 Mich. 287, 157 N.W. 891 
(1916); In re Opinion of the Justices, 76 N.H. 609, 85 Atl. 757 (1913); Tippett v. Mc- 
Grath, 70 N.J.L. 110, 56 Atl. 134 (1903); Wisconsin Central R. Co. v. Taylor County, 
52 Wis. 37, 8 N.W. 833 (1881). 

* Onto Const. Art. XII, § 2. 
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do so, an excise tax payable when the annual state license is secured could be 
substituted. Likewise, the ad valorem tax on notes secured by mortgages or 
trust deed could be abolished, and a recording tax could be substituted. Fur- 
thermore, the capital stock tax and the tax on intangibles on corporations 
could be abolished, and the present corporation franchise tax could either 
be increased or changed in character to make up for lost revenue. Also, 
household furniture, the collection of taxes on which costs more than the 
amount realized, could be classified at zero and not taxed at all. All of these 
changes would greatly improve the present unworkable personal property 
tax system by abolishing the parts of it which are most difficult to administer 
and by substituting equitable excise taxes which would be virtually 100% 
collectible. 

The last sentence of Section 1 abolishes the requirement of the present 
Article IX that the mode of taxing property shall be by valuation, and per- 
mits the General Assembly, if it desires to do so, to adopt other modes of 
taxing property than valuation. For instance, if the General Assembly de- 
sired to do so, real estate could be taxed on the basis of rental value, which 
system is widely used in Canada and in European countries, or on the basis 
of gross or net income. Likewise, if desired, stocks and bonds could be 
taxed on the basis of dividends or interest paid instead of ad valorem. If 
such a tax were coupled with the requirement of withholding by the cor- 
poration, a much lower rate of tax would produce a very much larger yield 
than the present largely uncollectible tax on stocks and bonds. 

The last sentence of Section 1 also substitutes a requirement of uni- 
formity as to the class if any class of property is taxed by valuation. This 
is in lieu of the unworkable requirement of the present Article IX that all 
property of every kind and description, tangible or intangible, real or per- 
sonal, shall be taxed uniformly by valuation. 


Section 2 


Section 2 of the proposed Article IX relates to taxes other than taxes 
on property levied by the General Assembly, and reads as follows: 


“§ 2. The General Assembly may levy or authorize the levy of such 
other kinds of taxes as it may deem necessary, which shall be uniform 
upon the same class of subjects within the territorial limits of the author- 
ity levying the tax, but shall not levy or authorize the levy of a grad- 
uated income tax.” 


The first clause of the proposed Section 2 abolishes the “three types of 
taxes” restriction contained in the last clause of Section 1 and in Section 2 of 
the present Article IX. The principal effect of the proposed Section 2 is to 
remove the uncertainty which now exists as to the scope of the nonproperty 
tax provisions of the present Article IX. This would permit the levy by the 
General Assembly, if it so desired, of a true sales tax which could, if desired, 
be selective and could omit food. Likewise, this would permit the General 
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Assembly, if it desired to do so, to protect Illinois merchants and manufac- 
turers by a use tax from unfair competition from out-of-state sellers who 
pay no tax on sales in interstate commerce. 


The second clause of Section 2 requires that all nonproperty taxes be 
uniform as to the class. This clause is based on the suggestions of the Civic 
Federation which, in turn, took its suggestion on this point verbatim from 
Section 1, Article IX, of the Pennsylvania constitution. This is a common 
provision which is found in many state constitutions, and does not differ 
greatly from the similar language of the second clause of Section 1 of the 
present Article IX. 


The last clause of Section 2 forbids the General Assembly either to levy 
or authorize the levy of a graduated income tax. This clause is unique and 
will afford Illinois taxpayers a protection which is not contained in any 
other state constitution. The language of this clause was taken verbatim 
from the suggested draft of the Chicago Bar Association. This clause was 
inserted in the proposed amendment for a number of reasons. First of all, 
it carried out the promises made to many of the business groups which sup- 
ported the Gateway Amendment. Furthermore, the clause has the effect of 
preserving the status quo as represented by the Supreme Court’s decision in 
Bachrach v. Nelson, ** since unless an expressed prohibition were inserted, 
the language of Section 2 would be broad enough to permit the levy of a 
graduated income tax. Then, too, Senate Joint Resolution 17, which created 
the joint legislative committee to draft the revised Article IX, expressly sug- 
gested that a graduated income tax be prohibited. * 


The members of the General Assembly were virtually unanimous in 
their belief that it would be impossible to secure the adoption of a revised 
Article IX which did not definitely and positively assure the voters and tax- 
payers that a graduated income tax was prohibited. Quite apart from prac- 
tical considerations, much can be said in favor of the proposition that the 
graduated income tax belongs to the domain of the federal, rather than 
the state, government. In spite of years of litigation, great difficulties still 
remain in applying state income taxes to multi-state corporations. The prob- 
lems involved are by no means solved. Furthermore, the conflicts between 
the interstate commerce clause of the federal constitution and state income 
taxation or state franchise taxation based on income were high-lighted by the 
recent decision of the Supreme Court of the United States in the Spector 
Motor case. ** 


Thus, it would seem that strong practical as well as theoretical con- 
siderations support the prohibition against the levy of a graduated income 
tax. 


* 349 Ill. 579, 182 N.E. 909 (1932). 

™ SENATE JourNAL, 67th General Assembly, 156 (March 6, 1951, p. 3). 

“Spector Motor Service v. O’Connor, 340 U.S. 602, 95 L. Ed. 573, 71 Sup. Ct. 
$08 (1951); Comment, [1951] Law Forum, 348. 
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Revised Section 2 does not, however, prohibit the levy of an ungrad- 
uated income tax. As we have already pointed out, such a tax is permissible 
under the present Article IX and the proposed amendment does not take 
away this power. 

The question has often been raised as to whether revised Section 2 
would permit a flat income tax with an exemption of, say, the first $1,000 of 
income. Such a tax would unquestionably violate revised Section 2 on two 
grounds: first, the tax would not be uniform as to the class, and second, such 
a tax would plainly be a graduated income tax within the meaning of Section 
2. The Supreme Court of Pennsylvania held invalid the part of the Phil- 
adelphia ungraduated wage tax which purported to allow a “prompt 
payment” credit of $15.00 on the ground that such exemption violated the 
requirement of the Pennsylvania constitution that taxes should be uniform 
upon the same class of subjects. ** 


Section 3 


The first sentence of proposed Section 3 has been revised so as to make 
ownership, direct or in trust, as well as use, the test of the power of the 
General Assembly to grant tax exemptions to private institutions. (For text 
of proposed Section 3, see page 7, supra.) This represents a tightening of 
the existing law which requires use only and not ownership.** The first 
sentence of revised Section 3 also expressly permits partial exemptions and 
adds nonprofit hospitals to the list of exempt purposes. Both of these are 
formalizations of the existing law. ** 

The last sentence of Section 3 has already been commented upon and 
its purpose explained. 


c 


Section 4 


The proposed amendment makes no changes in Section 4. (For the text 
of Section 4, see page 7, supra.) 

The first clause of existing Section 4 is designed to prevent multiple 
tax sales for the delinquent taxes of the several taxing bodies which levy 
taxes upon a particular parcel of real estate. Such multiple tax sales exist in 
a number of states *° and are highly undesirable. No change is needed in 
this first clause of existing Section 4 which should be preserved. 


* Butcher v. City of Philadelphia, 333 Pa. 497, 6 A.2d 298 (1938). 

"People v. The U. of I. Foundation, 388 Ill. 363, 58 N.E.2d 33 (1944); People v. 
Salvation Army, 305 Ill. 545, 137 N.E. 430 (1922). 

“For cases allowing partial exemptions, see, First Methodist Church v. City of 
Chicago, 26 Ill. 482 (1861); Presbyterian Theological Seminary v. The People, 101 Ill. 
578 (1882); People v. Sanitary District, 307 Ill. 24, 138 N.E. 209 (1923), Non-profit hos- 
= are now exempt as charitable institutions. See, Sisters of St. Francis v. Board of 

eview, 231 Ill. 317, 83 N.E. 272 (1907). 

"For instance, in Miami, Florida, a parcel of tax delinquent real estate is sold 
once for nonpayment of city taxes and a second time for nonpayment of state and 
county taxes. 
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The second clause of existing Section 4 requires a judicial proceeding to 
sell real estate for delinquent taxes. The merits of this provision are de- 
batable, but the provision has been a part of the Illinois property tax system 
since 1839*° and is now an integral part of our property system. The 
Chicago Bar Association recommended to the joint legislative committee 
that the possible good which might be done in allowing an administrative 
sale of real estate for nonpayment of taxes would be outweighed by the evils 
which would flow from uprooting a well understood system for defending 
against illegal taxes, and this recommendation was accepted by the joint 
legislative committee. 


Section 5 


The Chicago Bar Association also recommended that no change be 
made in the existing Section 5 of Article IX. (For the text of existing 
Section 5, see page 7, supra.) Much can be said against a two-year con- 
stitutional period of redemption from sales of real estate for nonpayment 
of taxes. In deciding not to recommend a revision of Section 5 the joint 
legislative committee took into account the fact that the present Revenue 
Act grants redemption rights which go considerably beyond the require- 
ments of the present Section 5. All legislative attempts to reduce these 
rights strictly to those guaranteed by Section 5 have failed. Furthermore, 
the joint legislative committee felt that an attempt to reduce or abolish 
the guaranteed right of redemption would jeopardize the entire amendment 
and it was not wise to attempt it. 


Sections 6 and 7 


The proposed amendment makes no changes in existing Sections 6 and 
7. (For the text of these Sections, see pages 7, 8, supra.) Section 6, which 
forbids the release or commutation of taxes, and Section 7, which requires 
all taxes levied for state purposes to be paid into the state treasury, are 
clear, both in language and purpose, and need no change. 


Section 8 


It was recognized that Section 8 of the existing Article IX is of doubt- 
ful merit and could well be eliminated since the constitution is no place for 
tax rate limits. (For the text of existing Section 8, see page 8, supra.) The 
Section was not eliminated because it was felt that its elimination would do 
no particular good and might alienate considerable support from the whole 
amendment. The limitations of Section 8 are, at present, academic. The 
present statutory limits are far below the constitutional limit. However, 
if the existing 100% assessment system should be abandoned at some future 
time, the constitutional tax limit might again be a protection to taxpayers. 


“Itt. Laws 1839, p. 12, § 24 et seq. 
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Sections 9 and 10 


The proposed revision of Sections 9 and 10 of Article IX (for text of 
present and proposed Sections 9 and 10, see page 8, supra.) makes these Sec- 
tions consistent with Sections 1 and 2. As we have previously stated, 
Sections 1 and 2 deal with the power of the General Assembly itself to levy 
property and nonproperty taxes. Sections 9 and 10 deal with the power of 
the General Assembly to authorize local governments to levy property 
and nonproperty taxes. 


Proposed Sections 9 and 10 subject the taxing powers of local govern- 
ments to the same restrictions that are imposed upon the General Assembly 
itself. The sources of the text of revised Sections 9 and 10 are the sugges- 
tions of the Chicago Bar Association which were adopted by the joint 
legislative committee. The only explanation needed is the substitution of 
the words “liabilities incurred” in the Section for the words “debts con- 
tracted” in existing Section 10. This change merely makes the language 
agree with the decisions of the Supreme Court which require local govern- 
ments to levy taxes to discharge liabilities incurred as well as debts 
contracted. *1 


Section 11 


The proposed amendment makes no change in the language of Section 
11. (For text, see page 8, supra.) The intent and language of this Section, 
which only indirectly relates to revenue, are clear, and it was felt that no 
changes were needed. 


Section 12 


A number of suggestions were made for revising existing Section 12, 
the Section which creates the 5% constitutional debt limit. (For text, see 
page 8, supra.) Representatives of several of the organizations which ap- 
peared before the joint legislative committee felt that the present Section 12 
tended to encourage the creation of new taxing bodies in order to avoid the 
constitutional debt limit. Sentiment was expressed that Section 12 was the 
major reason for the multiplicity of local governments in Illinois. In order 
to correct this condition, the Chicago Bar Association recommended that 
Section 12 be revised. (For draft of suggested revision, see page 4, supra.) 


The Chicago Bar Association’s suggested revised Section 12 was in- 
tended to accomplish two things: first, to encourage consolidation of mu- 
nicipal corporations by permitting the consolidated municipal corporation 
to retain the debt limits of the component corporations, and, second, to en- 
courage the organization of unit school districts (a unit district is a district 


“People v. Schlaeger, 391 Ill. 314, 63 N.E.2d 382 (1945); People v. Williamson 
County, 286 Ill. 44, 121 N.E. 157 (1918); City of Chicago v. Manhattan Cement Co., 
178 Ill. 373, 53 N.E. 68 (1899). 
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which operates both the elementary schools and a high school) by permitting 
the debt limit of the unit school district to be 10%, the sum of the debt limits 
of the elementary district and the high school district. However, the Civic 
Federation, the Chicago Real Estate Board, and other organizations strongly 
opposed the revision. Several members of the joint legislative committee 
expressed the view that the possibility of cutting down bonding power was 
an incentive rather than a detriment to consolidation. The joint legislative 
committee did not recommend any revision of Section 12. 


Section 13 


Present Section 13 (For text, see page 9, supra.) is, of course, purely 
temporary and has long been obsolete. Its repeal will clear dead language 
out of the constitution. 


Other Suggested Amendments 


Several other amendments to Article IX were suggested by various or- 
ganizations which appeared before the joint legislative committee. One of 
the most interesting was a new Section 14 proposed by the Chicago Bar 
Association. (For the text of proposed Section 14, see page 5, supra.) 
This Section was modeled on Sections 2 and 7 of Article X of the newly 
adopted Missouri constitution. It was designed to enable the General 
Assembly to permit cities to grant partial tax relief to private slum clearance 
projects. The City of New York has been successful in securing the con- 
struction of large-scale slum clearance projects by means of partial tax 
relief. However, strong opposition developed to the proposal on the 
ground that too much real estate was exempted from taxation already and 
that the scope of tax exemptions should not be broadened. The suggested 
amendment was not recommended by the joint committee. 


CONCLUSION 


The proposed revision of Article IX is really a continuation of the 
Gateway Amendment program. One of the major objectives of the Gate- 
way Amendment was to make possible a revision of the present obsolete 
Article IX. The revision which has been adopted by the General Assembly 
and submitted to the voters for approval at the general election this Novem- 
ber is a well-considered measure which, if adopted, will enable the General 
Assembly to cure most of the defects in the Illinois property tax system. It 
is important to bear in mind that the proposed revision, like the present 
Article IX, in and of itself levies no taxes. It will, however, make it possible 
for the General Assembly to overhaul the broken-down Illinois property tax 
system and to devise and enact fair and workable tax laws. 











TAXPAYERS’ REMEDIES 


BY J. NELSON YOUNG * 


TAXPAYERS’ OBJECTIONS fall into either of two basic categories: in- 
valid tax levies or invalid assessments. The former more frequently provide 
the basis for litigation. Illegal assessments, in turn, fall into two subdivisions: 
assessments which have been made without jurisdiction; and assessments 
which are excessive in amount. Assessments made without jurisdiction may 
be wholly or partially void. Assessments failing for lack of jurisdiction 
include, among others, the following: assessments or increases in assess- 
ments made without notice and an opportunity to be heard; assessments 
made by the wrong official; assessments made without proper classification 
of the taxpayers’ property; and assessments of exempt property. 

The emphasis herein is upon the substantive bases of taxpayers’ reme- 
dies. But the procedural avenues for obtaining tax relief have not been 
neglected. These are referred to throughout and are more fully developed 
in the concluding portions of this article. The requirements of valid tax 
levies have been discussed in a separate article so that treatment of objections 
to tax levies at this point is merely cursory. The Illinois rules pertaining to 
notice are particularly strict and, in some respects, obscure. Since these re- 
quirements pervade our entire assessment procedure, it was felt that exten- 
sive treatment of their development and application was warranted. 


INVALID TAX LEVIES 


Basis for Objections 


The first article in this symposium deals with the technical require- 
ments of valid tax levies and the underlying philosophy of those require- 
ments.* As emphasized in that paper, if these requirements are not strictly 
met, the levy will be either wholly or partially invalid. Asa glance through 
any volume of the Illinois Supreme Court reports will reveal, the great bulk 
of property tax litigation involves questions as to the validity of tax levies. 

A few examples have been selected from the recent cases as illustrative 
of objections to tax levies. In one, the town clerk filed the original copy of 
the township levy with the county clerk instead of a certified copy as re- 
quired by statute. The levy was held invalid.? In another, all members of 


*J. NELSON YOUNG. B.S. 1938, LL.B. 1942, University of Illinois; 
Certified Public Accountant, Illinois, 1944; Associate Professor of Law, 
University of Illinois. 


*Beckett and Wright, Requirements for Valid Tax Levies, supra p. 169. 
* People v. Illinois Cent. R. Co., 400 Ill. 303, 79 N.E.2d 512 (1948). 
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the city council met to adopt an appropriation ordinance. The minutes 
stated that all members were present and an equivalent number of “yea” 
votes were recorded in favor of the appropriation ordinance. But there was 
no record showing a roll call with each individual’s “yea” or “nay” vote 
separately recorded. The levy was held invalid since the appropriation 
ordinance was not adopted by a proper “yea” and “nay” vote as required 
by statute.* In a third case, the tax levy ordinance was passed before the 
appropriation ordinance had taken effect. As a consequence, the levy was 
held invalid. ¢ 


The preceding cases relate to levies by particular taxing bodies which 
were invalid in their entirety. But many cases involve questions of partial 
invalidity of the levy. These frequently arise from a failure to properly 
itemize the purposes for which appropriations have been made. For ex- 
ample, a levy for “street and bridge purposes” was held invalid for failure 
to separately designate the amount for streets and the amount for bridges. ° 
Similiarly, a levy for “streets, alleys and sidewalks” was held invalid as being 
for more than one purpose.* In another case, the city levied a sum for the 
“purchase of works of art created by local talent.” This portion of the 
levy was held invalid as not being for a public purpose. ’ 


Preadjudication of Tax Levies 


Due to the expense of investigation and litigation, it is unusual for any 
but the larger taxpayers to undertake objections to tax levies. For this 
reason there has been some criticism of the existing procedure for handling 
objections to tax levies.* Those taxpayers who successfully object in an 
action for collection escape tax liability for the particular year to the extent 
that the levy is held illegal. The burden of any resulting deficit in tax col- 
lections carries over to the following year and must be borne primarily by 
the other non-objecting taxpayers in the district. To obviate this inequity 
and the delays ® attending the litigation of tax objections, three different 
statutes have been adopted to establish a procedure for confirmation of tax 
levies prior to their extension. *° These statutes applied only to taxing dis- 
tricts in Cook County. ** 

The general scheme of each statute was essentially the same, varying 
only in procedural detail. Certified copies of tax levies were to be filed 


* People v. C. & N. W. Ry. Co., 396 Ill. 466, 71 N.E.2d 701 (1947). 

*People v. Wabash R. Co., 387 Ill. 450, 56 N.E.2d 820 (1944). 

* Central Ill. Public Serv. Co. v. Lawless, 400 Ill. 161, 79 N.E.2d 67 (1948). 

* People v. Wabash R. Co., 387 Ill. 450, 56 N.E.2d 820 (1944). 

*People v. Bunge Bros. Coal Co., 392 Ill. 153, 64 N.E.2d 365 (1946) (levy for year 
1941). 

®Comment, The Illinois Pre-adjudication Tax Statute, 33 Itt. L. Rev. 685 (1939). 

*See, for example, note 7, supra. 

* Ill. Laws 1937, p. 1019; Ill. Laws 1939, p. 848; Ill. Laws 1943, p. 1103. 

™ The statutes were applicable only to tax districts, other than the State of Illinois, 
having a population of more than 500,000. This included the following six districts in 
Cook County: County of Cook, Forest Preserve District of Cook County, City of Chi- 
cago, Board of Education of the City of Chicago, Chicago Park District, and the Sani- 
tary District of Chicago. 
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within a prescribed time with the county clerk, followed by published 
notice of a date upon which objections to the levies would be heard in 
county court. ** Objections to the levies were to be filed prior to the date 
of the hearing. At the conclusion of the hearing, the court was to enter an 
order confirming the levy to the extent valid and this was to be binding on 
all parties in all subsequent proceedings for the collection of taxes. All 
three statutes were held invalid, primarily on the ground that the notice pro- 
visions were insufficient to meet the requirements of due process. ** In 
view of the restrictions imposed upon notice by these three decisions, it is 
unlikely that a practicable scheme of preadjudication can be devised. The 
only hope is for future reconsideration and adoption of the view of the vig- 
orous dissenting opinion subscribed to by three judges in the first preadjudi- 
cation decision. ** 


Available Remedies 


Alternative remedies are available to the taxpayer in objecting to tax 
levies. If the levy has not been extended, the taxpayer may enjoin its ex- 
tension in the amount by which it is illegal.** This equitable remedy is 
available on the ground that the injunction will serve to prevent a multi- 
plicity of actions. By this procedure, all taxpayers benefit to the extent of 
the illegality. 

If the levy has been extended, however, the taxpayer is limited to a 
remedy at law. At this point, there is no special basis for equitable jurisdic- 
tion, and the remedy at law is wholly adequate. ‘* Where the tax is upon 
personal property, the taxpayer may wait until an action is brought by 
the collector and defend on the basis of illegality of the levy. An alternative 
procedure is also available with respect to taxes on personal property. Under 
the Revenue Act, the taxpayer may pay the entire tax under protest and 
bring an action in county court within a year for recovery of the illegal 


“In the 1939 statute, jurisdiction for confirmation of levies was vested in the Circuit 
Court. The statute of 1943, in addition to publication, provided for mailing notices to 
all taxpayers. 

* Griffin v. County of Cook, 369 Ill. 380, 16 N.E.2d 906 (1938) (1937 statute); Bar- 
nett v. County of Cook, 373 Ill. 516, 26 N.E.2d 862 (1940) (1939 statute); Barnett v. 
County of Cook, 388 Ill. 251, 57 N.E.2d 873 (1944) (1943 statute). 

* See Griffin v. County of Cook, 369 Ill. 380, 399, 16 N.E.2d 906, 915 (1938). For a 
criticism of the scheme for preadjudication with an alternative proposal see, Sinnock, 
Some Aspects of the Collector’s Application for Judgment and the Preadjudication De- 
vice, Intuno1s Tax ProsieMs, 363 (Illinois Tax Commission, 1940). 

* Kremers v. City of West Chicago, 406 Ill. 546, 94 N.E.2d 337 (1950); Knopf v. 
First Nat. Bank of Chicago, 173 Ill. 331, 50 N.E. 660 (1898); Binkert v. Jansen, 94 Ill. 283 
(1880). 

*“There can be found no decision of this court where equity by way of injunction 
has assumed jurisdiction to adjudicate the merits of a multitude of heterogeneous tax 
objections in order to determine the proper tax rate which should have been extended. 
Section 18 of article VI of the constitution . . . provides that county courts shall have 
original jurisdiction in proceedings for the collection of taxes. Section 194, 195, and 235 
of the Revenue Act of 1939 have designated the county court as the specific tribunal for 
the trial of tax objections. A reading of the complaint shows clearly that it is an attempt 
to convert a court of equity into a forum for the trial of tax objections contrary to 
the above-mentioned provisions of the constitution and statute.” Ames v. Schlaeger, 
386 Ill. 160, 165, 53 N.E.2d 937, 939 (1944). 
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portion. '? If the tax is upon real property, the taxpayer’s remedy is more 
narrowly prescribed. He may contest the tax in defense of an action 
brought by the collector in county court for judgment and order of sale of 
the property. ** But as a condition precedent to the right to assert a defense 
in this proceeding, he must pay at least 75% of the tax under protest. *° 


NOTICE AND HEARING 


Constitutional Right to Notice and Hearing 


The taxpayer’s right to notice and hearing with respect to the deter- 
mination of the assessed value of his property is guaranteed by both the 
Federal and Illinois Constitutions. Under the due process clause of the 
Fourteenth Amendment, it is the established rule that the taxpayer must be 
given notice and afforded an opportunity to be heard upon the valuation of 
his property at some point in the tax procedure before his liability to pay 
the tax becomes conclusively established. *° Failure to protect the taxpayer 
in this manner will render the tax void and uncollectible. **_ By comparison 
with the Illinois view, it is significant that the taxpayer is not entitled under 
the Fourteenth Amendment to notice and an opportunity to be heard at 
any particular stage or stages of the assessment procedure. If the taxpayer 
may only be heard upon the question of valuation in defense of a proceed- 
ing brought to collect the tax, ** or in a suit to enjoin collection, ** the due 
process requirements of the Fourteenth Amendment are satisfied. 


In relating the Illinois assessment procedure to the due process require- 
ments of the Fourteenth Amendment, it is well to refer to a familiar state- 
ment from the leading case of Hagar v. Reclamation District No. 108.** 
In that case, after commenting upon due process in relation to poll taxes 
and license fees, the court made the following observations with respect to 
due process and the general property tax: *° 


“.. . where a tax is levied on property not specifically, but according 
to its value, to be ascertained by assessors — for that purpose 
upon such evidence as they may obtain, a different principle comes in. 
The officers in estimating the value act judicially; and in most of the 
States provision is made for the correction of errors committed by 
them, through boards of revision or equalization, sitting at designated 


Tur. Rev. Srat., c. 120, § 676 (1951). This procedure was followed in Central Ill. 
Public Serv. Co. v. Lawless, 400 Ill. 161, 79 N.E.2d 67 (1948). 

* The taxpayer may also defend in a personal action brought to recover taxes on 
forfeited property or in an action to establish tax receivership of the property; but 
defense of the collector’s annual action for judgment and order of sale is the principal 
remedy available with respect to real estate taxes. 

Tit. Rev. Srat., c. 120, § § 675, 716 (1951). 

* E.g., Central of Georgia Railway Company v. Wright, 207 US. 127, 28 Sup. Cr. 
47 (1907). 

* Ibid. 

* Weyerhauser v. Minnesota, 176 U.S. 550, 20 Sup. Ct. 485 (1900). 

*Security Trust & Safety Vault Co. v. Lexington, 203 US. 323, 27 Sup. Ct. 87 
(1906). 

*111 US. 701, 4 Sup. Cr. 663 (1884). 

* Id. at 710, 4 Sup. Cr. at 668. 
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periods provided by law to hear complaints respecting the justice of the 
assessments. The law, in prescribing the time when such complaints 
will be heard, gives all the notice required, and the proceeding by which 
the valuation is determined, though it may be followed, if the tax be 
not paid, by a sale of the delinquent’s property, is due process of law.” 


Under the assessment procedure in I]linois, it is apparent that the due process 
requirements of the Fourteenth Amendment are met by our statutory pro- 
visions creating boards of review and fixing the dates of their meetings ”* 
for the purpose, among others, of hearing complaints of aggrieved tax- 
payers. *” 


Strict Rule of Notice and Hearing in Illinois 


The Illinois courts have gone considerably further and provide greater 
protection for the taxpayer under the Illinois Constitution than is afforded 
by the due process requirements of the Fourteenth Amendment. By the 
Illinois view, after the original assessment has been made, due process re- 
quires that the taxpayer be given personal notice and an opportunity to be 
heard with respect to increases in his individual assessment at every subse- 
quent stage of the assessment procedure. By statute the assessor is charged 
with the duty of valuing taxable property. ** He is not bound by the valua- 
tion submitted by the taxpayer. *® But once the assessor has accepted the 
taxpayer's valuation on the personal property tax return or has entered his 
own valuation on the return or in the real estate assessment books, the origi- 
nal assessment is consummated. No subsequent increase in the assessment 
will be valid unless prior personal notice and an opportunity to be heard 
are provided the taxpayer. 


In downstate counties, under township organization, an increase in the 
original assessment may be made by the assessor, the supervisor of assess- 
ments (county treasurer), or the board of review. The statute specifically 
provides that any increases made by the board of review must be preceded 
by notice. *° This statutory requirement of notice is jurisdictional and 
failure to give notice will render the increase void. ** But there is no statu- 
tory requirement that notice be given by the assessor or supervisor of assess- 
ments as a condition precedent to an increase. This requirement has arisen 
by judicial pronouncement. It stems from the decision in Cleghorn v. 
Postlewaite ** rendered in 1867. At that time, the Illinois statutes provided 
that the assessor should give the taxpayer a certificate of the assessed valua- 
tion of real and personal property entered by him on the assessment rolls. 


** Ix. Rev. Srat., c. 120, § § 489-493, 588, 594-596 (1951). In Cook County the review- 
ing agency is the Board of Appeals and, in addition to a fixed statutory meeting date, 
published notice of its meetings is required. Id. § 596. In Cook County, provision is 
also made for a hearing, upon complaint, by the County Assessor. Id. § 578. 

* See, Carney v. People, 210 Ill. 434, 438-442, 71 N.E. 365, 366-368 (1904). 

* Tur. Rev. Srat., c. 120, § 524 (1951) (real estate); Id. § 532 (personal property). 

*? Tolman v. Salomon, 191 Ill. 202, 60 N.E. 809 (1901). 

Int. Rev. Srat., c. 120, § 589(4) (1951). 

* E.g., People v. General Outdoor Advertising Co., 335 Ill. 211, 167 N.E. 96 (1929); 
Huling v. Ehrich, 183 Ill. 315, 55 N.E. 636 (1899). 

* 43 Ill. 428. 
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It was further provided that “the assessor shall not make any change or 
alteration in said entry, after having given such certificate, without giving 
to the person assessed an additional certificate showing such increased assess- 
ment.” ** The assessor increased the original assessment but failed to pro- 
vide the taxpayer with a new certificate. This was clearly a violation of the 
statutory requirement of notice. Under established principles of due proc- 
ess, there was a lack of jurisdiction. ** and the assessor’s action was held 
void. ** But the court did not emphasize the violation of statutory require- 
ments of notice. Its position was stated in more general terms as follows: 


“When a party liable to taxes, makes out and delivers to the assessor a 
list of his taxable property, and which is accepted by the assessor with- 
out question, that officer has no power afterward, arbitrarily and of his 
own motion, to alter it, without first giving the party assessed notice. 
The law on this subject is too plain to be misunderstood.” * 


This general rule postulated in Cleghorn v. Postlewaite was subsequent- 
ly applied in McConkey v. Smith ** and First National Bank of Shawnee- 
town v. Cook. ** Both cases arose under the consolidated Revenue Act of 
1872 *° and neither involved a violation of statutory requirements of notice. 
In both instances, the original assessment was increased by the local assessor 
without notice to the taxpayer. Later, further increases were made by the 
county board, also without notice. In each case, the taxpayer sought an 
injunction to restrain the collection of taxes upon the valuation approved 
by the county board in excess of the original assessment. In both decisions 
an injunction was granted. At that time, the county board as the reviewing 
agency had no authority, on its own motion, to increase an individual assess- 
ment. *° If the decisions had been premised on this obvious lack of au- 
thority, only the action of the county board would have been vitiated. 
The increases entered by the assessors would have remained unaffected. But 
in neither case did the court limit its decision in this manner. Instead, in re- 
liance on Cleghorn v. Postlewaite, the court concluded that both the assessor 
and the county board were bound to give the taxpayer prior personal notice 
and an opportunity to be heard. The actions of both were held void and 
the original assessment stood. 


It should be observed that under the due process requirements of the 
Fourteenth Amendment, the increases by the local assessors could have been 
sustained. 4? Under the existing procedure, there was opportunity for sub- 
sequent review by both the town board and the county board, meeting at 


*TIl. Laws 1849, § 26, p. 128, Stat. of Ill. 1863, Pr. 2, § 26, p. 1019 (Treat, Scates and 
Blackwell). 

*See note 31, supra. 

* The court did not discuss the problem presented as one of “due process,” but it 
was clearly concerned with the essentials of due process. 

**Cleghorn v. Postlewaite, 43 Ill. 428, 430 (1867). 

773 Wil. 313 (1874). 

*°77 Ill. 622 (1875). 

*” Public Laws of Ill. 1871-1872, p. 1. 

* Public Laws of Ill. 1871-72, § 97, p. 24, 2 Stat. of Ill. 1818-1872, § 543, p. 349 (Gross). 

“See note 24 supra and related text comments. 
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times fixed by statute, before the increased assessments became final. *? But 
with the decisions in McConkey v. Smith and First National Bank of Shaw- 
neetown v. Cook, the strict requirement of personal notice at each successive 
stage of the assessment procedure was firmly established in Illinois law. 


In three subsequent cases, the rule was recognized but its application 
was not necessary to the decisions rendered. ** ‘These were followed by 
Tolman v. Salomon ** where the taxpayer’s suit was premised solely upon 
the allegation that the assessor had increased the original assessment without 
notice. The court again adhered to the rule of Cleghorn v. Postlewaite as 
an established principle. But the taxpayer’s bill was held defective on de- 
murrer on the ground that there was no allegation that the taxpayer’s valua- 
tion had been accepted by the assessor as the original assessment. ** 


The latest judicial application of the rule is to be found in People v. St. 
Louis Merchants’ Bridge Co.** There the supervisor of assessments in- 
creased the assessed value without notice to the taxpayer. The Court held 
the increase void, stating that “the law is settled that notice to the property 
owner is jurisdictional, and must precede any change or re-assessment of 
property after an assessment has once been made.” ‘7 More recently in a 
similar case, *® after an increase had been made by the supervisor of assess- 
ments without notice, the taxpayer applied to the board of review for a 
hearing. The board of review reduced the valuation entered by the super- 
visor of assessments, but adopted a figure in excess of that entered by the 
assessor. The increased assessment approved by the board of review was 
allowed to stand. The court acknowledged that the increase by the super- 
visor of assessments was void for lack of notice, but concluded that the tax- 
payer, by his complaint, had conferred jurisdiction upon the board of re- 
view so that its action was valid. 


With these decisions to rely upon, a taxpayer can properly insist upon 
notice and an opportunity for hearing at every stage of the assessment pro- 
cedure following the original assessment. In the absence of personal notice, 
any subsequent increase is void as being without jurisdiction. Nor is the 
taxpayer required to show that the increase results in an excessive valuation 


“ Public Laws of Ill. 1871-72, § § 86, 97, pp. 22, 24, 2 Stat. of Ill. 1818-1872, § § 530, 
541, 543, pp. 348-349 (Gross). 

“People v. Ward, 105 Ill. 620 (1883) (local assessor had no authority to assess 
capital stock of a corporation); Camp v. Simpson, 118 Ill. 224, 8 N.E. 308 (1886) (local 
assessor had given verbal notice before increasing the assessment and the taxpayer failed 
to exhaust his administrative remedy); Huling v. Ehrich, 183 Ill. 315, 55 N.E. 636 (1899) 
(board of review failed to give notice as required by statute). 

“191 Ill. 202, 60 N.E. 809 (1901). 

“ The taxpayer alleged that his personal property tax returns for two townships in 
Cook County with his valuations entered therein had been delivered to the office of the 
board of assessors (now the county assessor). Later the board, at its regular meeting, 
increased the valuations entered on the return. In the absence of an allegation that the 
board had accepted the taxpayer’s valuations, the amounts entered by the board were 
considered to be the original assessment. 

“ 268 Ill. 477, 109 N.E. 311 (1915). 

“Id. at 481, 109 NE. at 313. 

“People v. Fleming, 355 Ill. 91, 188 N.E. 818 (1934). 
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of his property. *® On the contrary, the increase is void even though it may 
admittedly constitute a fair and equitable valuation of the taxpayer’s prop- 
erty in relation to the assessment of other property upon the tax rolls. 


Publication of Assessments Does Not Constitute Notice 


The foregoing rule, when considered in the light of our statutory re- 
quirements for publication, prompts a question as to whether publication 
of assessments constitutes notice. This is particularly pertinent to increases 
in the original assessment by the assessor or supervisor of assessments, since 
such increases would generally occur prior to publication and would be 
reflected in the published list.°° But since publication would occur after 
the increase had been entered, this would not be satisfactory notice even 
though a hearing were still available. To constitute due process, notice and 
an opportunity to be heard must precede the increase of an assessment. ** 


The Illinois statutes provide for the publication of the quadrennial as- 
sessment of real estate, interim changes in real estate assessments, and the 
annual assessment of personal property. *? Since publication is mandatory ** 
and since it is often the taxpayer’s only source of information as to his assess- 
ment (particularly of real estate), a second and more fundamental question 
arises. Is the publication of a taxpayer’s assessment essential to the validity 
of the assessment? 


The Revenue Act expressly answers the latter question in the negative 
by providing that “no assessment of real or personal property shall be con- 
sidered as invalid because such assessment was not correctly listed or because 
such assessment was not in the name of the true owner or owners thereof.” *¢ 
By this provision, neither failure to publish nor an error in or omission from 
the published list will adversely affect the efficacy of the assessment. This 
section of the Revenue Act dates back to 1898 ** and originally provided 
that failure to publish the assessment list should not constitute a valid objec- 
tion to a judgment for tax sale. In Grant Land Association v. People ** the 
authorities failed to publish the assessment list. It was the taxpayer’s con- 
tention that failure to publish as required by statute rendered his assessment 
illegal and void. The court pointed out that information as to the original 


“ Huling v. Ehrich, 183 Ill. 315, 55 N.E. 636 (1899). 

“People v. Fleming, 355 Ill. 91, 188 N.E. 818 (1934). Increase by supervisor of 
assessments without prior notice to the taxpayer was reflected in the published assess- 
ment list. Abstract p. 12. 

* People v. Vail, 296 Ill. 61, 129 N.E. 494 (1921) (blanket increase ordered by board 
of review before notice given to property owners). “In order to meet the constitu- 
tional requirement of due process of law, the notice should precede the action which is 
to affect the a rights of the citizen, so that the property owner may have a chance 
to be heard before action is taken.” People v. Shirk, 252 Ill. 95, 98, 96 N.E. 841, 842 
(1911) (omitted property assessed by board of review before notice mailed to the prop- 
erty owner). 

™ Inv. Rev. Srar., c. 120, § § 584-586 (1951). 

* People v. Walsh, 334 Ill. App. 519, 79 N.E.2d 852 (3d Dist. 1948) (mandamus will 
lie against county treasurer to compel publication of assessments). 

Int. Rev. Srat., c. 120, § 587 (1951). 
* Tl. Laws 1898, p. 34. 
** 213 Ill. 256, 72 N.E. 804 (1904). 
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assessment of one’s property is available upon request to the county asses- 
sor, supervisor of assessments, or chief clerk of the board of assessors, as the 
case may be.*’ In effect, the court took the position that the taxpayer is 
chargeable with notice of the original assessment ** and that the burden is 
upon him to obtain information as to the valuation placed upon his prop- 
erty. To state the rule in more familiar terms, notice is not a condition 
precedent to the validity of an original assessment. 


It follows, as a corollary, that the taxpayer is entitled upon inquiry to 
accurate and complete information relating to his assessment. If the assess- 
ment should prove to be greater than the amount stated in response to the 
taxpayer’s inquiry, the excess will be void. In People v. Morton Salt Co., *° 
officers of the corporation filed its personal property tax return disclosing 
assessable tangible personal property and providing information which in- 
dicated that no value was assignable to its capital stock (intangible prop- 
erty). In July, the attorney for the corporation inquired of the board of 
assessors as to the assessment of the personal property of the corporation. 
He was furnished with a printed assessment list which carried an assessment 
only of the corporation’s tangible personalty. Later an action was brought 
to recover delinquent taxes based upon an assessment of $50,000 for capital 
stock which had been added to the original assessment by the assessment 
officials. The taxpayer defended upon the ground that failure, upon in- 
quiry, to provide accurate information as to the amount of the original 
assessment rendered the additional assessment void. The court sustained the 
taxpayer, stating that to hold otherwise would constitute a taking of prop- 
erty without due process of law for the erroneous information served to de- 
prive the corporation of an opportunity to be heard upon the assessed valua- 
tion of its intangible property. 


Form and Waiver of Notice 


Notice may be required either by specific statutory provision or by 
decision. The Revenue Act provides that any notice required by statute 
shall be in the form of “written or printed notices.” ® In the same section, 
it is stipulated that “a failure to give any notice required by this act shall 
not impair or affect the validity of any assessment as finally made.” It has 
previously been emphasized that statutory notice operates as a condition 
precedent to the jurisdiction of the assessment authorities. Consequently 
it has been held that the above quoted saving clause cannot be construed to 
dispense with the usual notice requirements. ®*' Except where written notice 
is specifically prescribed by the particular notice provisions of the statute, 
the saving clause should serve to validate actual personal notice regardless 
of form. Where notice is required by decision, actual notice, whether writ- 
ten or oral will be sufficient. For example, it has been held that verbal 


Int. Rev. Srat., c. 120, § 583 (1951). 

See note 82 infra. 

285 Ill. 180, 120 N.E. 569 (1918). 

Inv. Rev. Srat., c. 120, § 795 (1951). 

“People v. Abraham, 295 Ill. 582, 129 N.E. 511 (1921). 
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notice by the assessor prior to the increase of an original assessment serves 
to validate the upward adjustment. * 


With respect to statutory notice, the rule is frequently stated that “the 
notice to the taxpayer must strictly conform to the requirements of the 
statute, and such notice only binds him as to the description and character 
of the property mentioned in the notice.” ** This rule is applied to require 
proper identification of both the taxpayer and the property. In one case, 
notice intended for the taxpayer-corporation was addressed to its attorney 
and, by its terms, indicated that the board was considering a revision of the 
attorney’s personal assessment. The notice was held ineffective.** In an- 
other case, one of three surviving children acted as administrator of his 
father’s estate. All the property passed to the three children. Subsequent 
to the closing of the estate, the son, who had served as administrator, con- 
tinued to manage the property for the others. Two years after the estate 
was closed, notice was mailed to him as administrator by the board of re- 
view. It did not describe any specific property, but merely stated that the 
board was considering an increase in the assessment of the property of the 
“Hiram Lycan estate.” This was held to constitute ‘sufficient notice to 
identify the property owned by the children, the assessment of which was 
increased. ® 

Where notice is required, it must be given prior to action taken by 
the assessment authorities. ** This is considered essential to a fair hearing 
and protection against arbitrary action. Similarly, where action has been 
taken after notice and hearing, the taxpayer’s assessment cannot be reopened 
subsequently without further notice and another opportunity for hearing. * 


Where required notice has not been given, the appearance of the tax- 
payer before the board of review will serve as a waiver of notice and an in- 
creased assessment will be validated. In one case, the original assessment 
was increased by the supervisor of assessments without notice. Later the 
taxpayer complained to the board of review. The board reduced the figure 
entered by the supervisor of assessments but adopted a valuation in excess 
of the original assessment. It was held that jurisdiction was conferred upon 
the board by the taxpayer’s appearance and the final valuation was sus- 
tained. ** In another case, there was some question of proof ** as to 
whether notice had been given by the board of review prior to its increase 
of the taxpayer’s assessment. In any event, the taxpayer appeared before 


* Werner v. Reid, 322 Ill. 613, 153 N.E. 633 (1926); Camp v. Simpson, 118 Ill. 224, 
8 N.E. 308 (1886). 

* People v. Nokomis Coal Co., 308 Ill. 45, 50, 139 N.E. 41, 44 (1923). 

* People v. Nokomis Coal Co., 308 Ill. 45, 139 N.E. 41 (1923). 

© People v. Lycan, 314 Ill. 590, 145 N.E. 595 (1924). 

“ See note 51, supra. No notice is required to validate a re-assessment ordered by the 
Department under the statute since a re-assessment is actually an original assessment. 
Heidenway v. Harding, 336 Ill. 606, 168 N.E. 630 (1929). 

* People v. Nokomis Coal Co., 308 Ill. 45, 139 N.E. 41 (1923). 

“ People v. Fleming, 355 Ill. 91, 188 N.E. 818 (1934). 

“* The burden of proof is invariably upon the taxpayer to establish failure to give 
notice, People v. Shortall, 287 Ill. 150, 122 N.E. 60 (1919). 
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the board and was given a hearing. It was held that this constituted a waiver 
of the statutory requirement of notice. °° 


Special Problems of Notice 


Changes in the quadrennial assessment of real estate. As previously 
noted, ’° it is the established procedure in Illinois to assess real property 
every four years.*? This assessment stands during the quadrennial period ** 
unless there is an error in the quadrennial valuation or unless there are in- 
terim physical changes in the property which warrant adjustment of the 
assessed valuation. In either case, statutory and judicial requirements of 
notice are stringent and any change during the intervening years, to be 
valid, must be in strict conformity. 


An error of overvaluation or undervaluation in the quadrennial assess- 
ment can be corrected in an interim year.** In Cook County the correc- 
tion can be made either by the assessor or the board of appeals.** But in 
most downstate counties, only the board of review has jurisdiction to cor- 
rect the quadrennial assessment during intervening years."* Corrections 
may be made either upon the initiative of the authorized assessment offi- 
cials *® or upon application of an aggrieved taxpayer. In any event, an in- 
crease initiated by the assessment authorities must be preceded by notice, as 
required by statute,’ or the adjustment will be void. 


Interim adjustments for improvements added during the intervening 
years also impose technical notice requirements. The statute provides that 
the assessor in all counties, except Cook, shall list and assess improvements 
“on or before the first day of June in each year other than the year of the 
quadrennial assessment,” and, in Cook County, “as soon as he reasonably 
can.” "8 If the assessment is made within the prescribed statutory period, 
no notice to the taxpayer is required. But if the assessment of improvements 
is made after the expiration of the prescribed period, notice to the taxpayer 


® People v. Odin Coal Co., 238 Ill. 279, 87 N.E. 410 (1909). 

* Gale, Assessment and Collection of Taxes, supra p. 192. 

™ Tui. Rev. Srat., c. 120, § 524 (1951). 

® Assessment of real estate at four year intervals is premised, of course, on the rela- 
tive stability of real estate values as compared with personal property. 

* People v. Jastromb, 367 Ill. 348, 11 N.E.2d 368 (1937); People v. St. Louis Bridge 
Co., 281 Ill. 462, 118 N.E. 22 (1917). 

“Tuy. Rev. Srat., c. 120, § § 578, 594(1) (1951). 

* The statute provides that in counties having a population less than 150,000, the 
assessor shall not fess the quadrennial assessment in interim years except where there 
have been physical changes or where the property has been converted from acreage to 
subdivided lands. Itt. Rev. Stat., c. 120, § 527 (1951). The board of review is authorized 
to make corrections in interim years by the general provisions prescribing its powers 
and duties. Id. § 589(4). 

* Authority to initiate adjustments is granted by statute to the county assessor in 
Cook County and to the board of review in downstate counties. Id. § § 578, 589(4). 

"Tri. Rev. Srat., c. 120, § 578, 589(4) (1951). 

Id. § 525. Cook County was excepted from the June 1 limitation by recent 
amendment of the Revenue Act. Ill. Laws 1951, p. 1971. 
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is a condition precedent to the validity of the increased assessment. In 
Lindheimer v. Nelson,*® the property had been assessed as unimproved real 
estate for the quadrennial year. Later a building was constructed and on 
April 1, 1929 it was sixty per cent complete. By July 1, 1929 it was com- 
plete and partially occupied. Later that month, this being an intervening 
year, the improvements were added to the assessment rolls, but no notice was 
given to the taxpayer. The taxpayer challenged the increase as being with- 
out jurisdiction and therefore void. The court sustained the taxpayer. It 
was the court’s position that improvements added during an intervening 
year must be assessed within the period specified by statute. During the 
statutory period, the taxpayer is chargeable with notice for he may expect 
an assessment at that time. But an assessment of the added improvements 
after the expiration of the statutory period cannot be anticipated. Conse- 
quently prior notice is required to validate the assessment. *° 


Once improvements have been assessed and added to the tax rolls, there 
can be no subsequent change in an interim year without notice to the tax- 
payer even though there may have been an error in the original assessment. 
In People v. Jenkins, ** a hotel had been constructed upon the taxpayer’s 
property and was substantially complete on April 1, 1929. The year 1929 
was the quadrennial year in the county and the assessor added the new 
building to the rolls but assessed it at a reduced value on the erroneous as- 
sumption that it was incomplete. There was no physical change in the 
property between April 1, 1929 and April 1, 1930, but as of the latter date 
the assessor increased the assessment by $200,000 without notice to the 
taxpayer. The taxpayer challenged the increased assessment in defense of an 
action brought by the collector for judgment and order of sale for delin- 
quent taxes. The court held that the assessment was void. The following 
language, taken from the decision, is particularly significant: * 


“An owner is chargeable with notice of his personal property assess- 
ment, but is not chargeable with notice of any change in real estate 
assessments except those made in a quadrennial year, or except where 
an improvement or alteration has, in fact, been made during the year. 
The assessment complained of, being without notice, is therefore with- 
out due process of law, since such notice is jurisdictional. After real 
property has been assessed, and there has been no change in its physical 
condition, notice to the owner is jurisdictional and must precede a re- 
assessment of the same property in any intervening year.” 


It may be concluded that where there has been no physical change in real 


369 Ill. 312, 16 N.E.2d 734 (1938). 

” It might be contended that the assessment would be validated by the saving clause 
which provides that “a failure to complete an assessment in the time required by this Act 
shall not vitiate such assessment, but the same shall be as legal and valid as if completed 
in the time required by law.” Int. Rev. Srat., c. 120, § 796 (1951). But this section 
applies only to statutory time limitations; it is not operative with respect to notice 
requirements. Cf. note 61 supra and related text comment. 

© 347 Ill. 278, 179 N.E. 854 (1932). 

" Id. at 281, 179 N.E. at 855. 
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property during an intervening year, there can be no increase in the assessed 
valuation without prior personal notice to the taxpayer. ** 


Assessment of omitted property. The procedure for the assessment of 
omitted property has been described in a previous article. ** In downstate 
counties the assessment is made by the board of review, *° in Cook County 
by the county assessor. ** In both instances, however, the statute specifi- 
cally requires that notice be given prior to assessment of the property. This 
requirement is jurisdictional, and failure to give notice will vitiate the assess- 
ment. 7 


Equalization increases. Under the Illinois assessment procedure, assess- 
ments may be equalized either on a county-wide or state-wide basis. ** 
Equalization within a county is effected by the board of review and may 
be by geographical location therein or by class of property. *® As between 
counties, equalization is effected by the Department of Revenue which is 
charged with the duty of bringing the assessments of each county to the level 
of full fair cash value. °° Equalization is generally effected by blanket in- 
creases. In neither case, however, is it required that personal notice be given 
to each taxpayer affected by the equalization order. Statutory notice is suf- 
ficient to meet the requirements of due process under the Fourteenth Amend- 
ment. *' Two principal considerations have lead to this conclusion. In the 
first place, the relative positions of taxpayers in the same class remain un- 
changed as the result of a blanket increase. Secondly, it is thoroughly im- 
practicable to give personal notice and provide a hearing for all taxpayers 
affected by an equalization order. 


Illinois adheres to this view. °* However, with respect to equalization 
by the board of review, the statute provides that “the assessment of any class 
of property or of any township or part thereof, or any portion of the county, 
shall not be increased until the board shall have notified not less than fifty 
of the owners of such property in such township, or part thereof, or portion 
of the county of such proposed increase and given them, or any one repre- 
senting them or other citizens of said territory, an opportunity to be 
heard.” °° This requirement is, of course, jurisdictional and failure of the 


* People v. Sheridan-Brompton Corp., 331 Ill. 495, 163 N.E. 403 (1928). 

“Gale, Assessment and Collection of Taxes, supra p. 201. 

® Int, Rev. Srat., c. 120, § 589 (1), (2), (3) (1951). 

* Id. § 578. 

* People v. National Box Co., 248 Ill. 141, 93 N.E. 778 (1911). The strict require- 
ments relating to omitted property are imposed for the protection of the taxpayer since 
the assessment is both an original and final assessment from which there is no admin- 
istrative appeal. 

* Gale, Assessment and Collection of Taxes, supra p. 203. 

Tuy. Rev. Stat., c. 120, § 589(5) (1951). 

” Id. § § 611(7), 627-632 (1951). 

* Bi-Metallic Investment Co. v. Colorado, 239 U.S. 441, 36 Sup. Cr. 141 (1915). 

” People v. Orvis, 301 Ill. 350, 133 N.E. 787 (1922). 

* Trt. Rev. Stat., c. 120, § 589(5) (1951). 


Pease 7 
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board to comply therewith will render its action void. By contrast, there 
is no statutory provision for any type of notice with respect to the county 
equalization proceedings of the Department of Revenue. Objections have 
been voiced on the ground that the absence of notice and hearings constitutes 
a violation of due process. But the court has consistently held, for the rea- 
sons previously indicated, that “if notice be deemed necessary, it is sufficient 
that the time and place of meeting of the Department of Revenue is provided 
by statute.” *° 


NATURE OF THE HEARING 


The foregoing discussion has stressed the requirements of notice, 
which, as has been observed, must precede the hearing. As to the nature 
of the hearing, there are no special requirements. A formal hearing is not 
required. In fact, a very informal hearing will suffice, provided the tax- 
payer is actually given an opportunity to present his case as to the proper 
valuation of his property. ** But the hearing must partake of the elements 
of fair play. In one case, the board of review held a hearing after due 
notice and arrived at a valuation of the taxpayer’s property which was 
entered upon the assessment books. Later the board decided to reopen the 
assessment, but failed to give the taxpayer notice. The taxpayer's attorney 
learned of the contemplated revaluation and sought to present additional 
evidence and cross-examine witnesses. The board refused to permit the 
attorney to appear in the proceedings. Although the case turned upon the 
lack of notice, the court also observed that the hearing was inadequate and 
constituted arbitrary and unreasonable action. * 

It is not necessary that the board of review act upon the evidence 
presented nor is it necessary that the evidence upon which it acts be pre- 
served in the record. ** The board is free to arrive at a decision upon the 
basis of their own knowledge, information, and belief.°* The taxpayer is 


**People v. Schlitz Transfer Co., 333 Ill. 333, 164 N.E. 702 (1929). The City of 
Ottawa fell within two townships. The Board of Review notified fifty taxpayers residing 
within the city in one township that the board was considering revision of assessments 
of real estate “other than farm lands.” Fifty taxpayers residing within the city in the 
other township were notified that the board was considering revision of the assessment 
of “farm lands” in that township. The board ordered a 50% increase in the assessment 
of all real estate in the City of Ottawa. The court held the increase void since the 
action of the board was not sustained by proper notice, the posted notices being contra- 
dictory as to the class of property to be equalized. 

* People v. Albert, 403 Ill. 469, 477, 86 N.E.2d 237, 241 (1949). To the same effect, 
see People v. Saad, 411 Ill. 390, 104 N.E.2d 273 (1952). 

* American Express Co. v. Raymond, 189 Ill. 232, 59 N.E. 528 (1901). The tax- 
payer's representative and representatives of other express companies met with members 
of the board of review and sat around a table in the office of the board. The board took 
up the question of assessment of all companies together and heard what the various 
representatives had to say. No specific valuations were discussed and no decisions were 
announced or reached. Later the board entered an increase in the assessment of the 
taxpayer’s property. It was held that the hearing was adequate. 

* People v. Nokomis Coal Co., 308 Ill. 45, 139 N.E. 41 (1923). 
* American Express Co. v. Raymond, 189 Ill. 232, 59 N.E. 528 (1901). 
” Earl & Wilson v. Raymond, 188 Ill. 15, 59 N.E. 19 (1900). 
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not entitled to a hearing before the entire board, but may be assigned to a 
member of the board who acts as a committee of one to hear the taxpayer 
upon the valuation of his property.*°° The board need not require sworn 
testimony of the witnesses nor is the taxpayer entitled, as a matter of right, 
to cross-examine the witnesses. 2°! As commented upon at a later point, it 
is necessary, however, that the record establish that the board has jurisdic- 
tion to act in the particular proceedings. *° 


ASSESSMENT BY WRONG OFFICIAL 


It is axiomatic that an assessment to be valid must be made by the 
proper official. Otherwise the assessment is made without jurisdiction. 
This requirement is of peculiar importance in the assessment of the capital 
stock (intangible property) of domestic corporations. Jurisdiction to 
assess capital stock is divided between the Department of Revenue *** and 
the local assessor *°* depending upon the character of the corporate busi- 
ness. *°° The consequent problem of determining the cognizant official is 
illustrated by a case involving the assessment of the capital stock of an 
electric light company. The assessment was made by the tax commission. 
It was the taxpayer’s contention that the corporation was engaged in buy- 
ing and selling electric current and should be classified as a mercantile 
corporation subject to assessment by the local assessor. The court held 
that the corporation, being a public utility, was a service corporation not 
a mercantile corporation and properly within the cognizance of the tax 
commission. 1° 


Where the corporation is subject to local assessment and the corpo- 
rate operations extend through more than one county, there is a problem 
as to the taxable situs of the corporation’s intangible property. The statute 
provides for assessment within the taxing district in which the principal 
office of the corporation is located.**? The designation or selection of the 
principal office of the corporation has been commented upon in a pre- 
ceding article. 7° 


People v. Chicago Tunnel Co., 263 Ill. 253, 104 N.E. 1016 (1914); Earl & Wilson 
v. Raymond, supra note 99. 

™ Earl & Wilson v. Raymond, supra note 99. 

™ People v. Schlitz Transfer Co., 333 Ill. 333, 164 N.E. 702 (1929) (record disclosed 
improper notice by board of review and lack of jurisdiction). See also comments upon 
review of action of the board of review by writ of certiorari infra p. 279. 

** This function was formerly vested in Tax Commission and, prior to that, in the 
State Board of Equalization. 

* Gale, Assessment and Collection of Taxes, supra p. 197. 

** The local assessor assesses the capital stock of state banks, building and loan asso- 
ciations, corporations engaged in the manufacturing or mercantile business, mining and 
sale of coal, printing, newspaper publishing and improving and breeding of stock. The 
capital stock of all other domestic corporations is assessed by the Department of Reve- 
nue. Ixy. Rev. Srat., c. 120, § § 498, 559 (1951). 

* People v. Wyanet Light Co., 306 Ill. 377, 137 N.E. 834 (1923). 
7 Tuy. Rev. Srat., c. 120, § 538 (1951). 
** Gale, Assessment and Collection of Taxes, supra p. 197. 
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A jurisdictional question also arises in the assessment of railroad prop- 
erty. Operating real property is assessed by the Department of Revenue 
but non-carrier real estate is assessed by the local assessor. *°° In some in- 
stances, there is difficulty in determining the proper classification of rail- 
road real estate.° The responsibility for effecting proper classification 
is placed by statute upon the Department of Revenue.’ A similar prob- 
lem exists with respect to the assessment of boundary bridges. Those 
which constitute operating railroad property are assessed by the Depart- 
ment of Revenue, but all others are assessed by the local assessment au- 
thorities. 1?” 


Some technical questions arise with respect to the jurisdiction of the 
board of review. In a recent case the county board extended the time for 
the board of review to complete its work for a period of one hundred 
twenty days beyond the regular adjournment date established by law. 
This was in contravention of the statute which limited such extensions to 
twenty days. ** During the extended period the board ordered horizontal 
increases in the assessments in certain townships. The taxpayer contended 
that the board was not legally in session and that its action was therefore 
void. The court took the position that the statutory limitation upon the 
extension of the final adjournment date of boards of review is merely di- 
rectory and held that the saving clauses in the Revenue Act" validated 
the assessments which had not been completed within the time required 
by law. 115 

The statute provides that the board of review shall consist of three 
members, two of whom are affiliated with the majority party and one with 
the party second in voting strength at the last general election in the 
county. *!® In one case, contrary to statute, two members of the board of 
review were affiliated with the minority party. The taxpayer argued that 
the board was not legally constituted and that the increase of his assessment 
was void. The court held that the members of the board were acting 
under color of title and were, in any event, officers de facto. The lawful 
status of the board could not be collaterally attacked.*** The action of 
the board of review has also been sustained against the contention that it 
was acting without legal authority where the taxpayer’s complaint was 
filed after the time prescribed by statute. *** 


Itt. Rev. Strat., c. 120, § § 560, 561, 564 (1951). 

™ People v. — & N. W. Ry. Co., 411 Ill. 85, 103 N.E.2d 85 (1952) (question 
was whether building leased to railway express agency was operating property or non- 
carrier real estate). 

™ Tuy. Rev. Srat., c. 120, § 560(4) (1951). 

* Id. § 519; St. Louis Bridge Co. v. Becker, 372 Ill. 102, 22 N.E.2d 954 (1939). 

™ Tit. Rev. Srat., c. 120, § 588 (1951). 

4 1d. § § 796, 797. 

™ People v. Chicago Title & Trust Co., 409 Ill. 505, 100 N.E.2d 578 (1951). 

"6 Trt. Rev. Srat., c. 120, § 489 (1951). 

™ People v. Lycan, 314 Ill. 590, 145 N.E. 595 (1924). To the same effect, see People 
v. Gillespie, 358 Ill. 40, 192 N.E. 664 (1934). 
“8 Ayers v. Widmayer, 188 Ill. 121, 58 N.E. 956 (1900). 
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IMPROPER CLASSIFICATION AND LUMP SUM 
ASSESSMENT OF PROPERTY 


The Revenue Act provides that personal property shall be listed and 
assessed in accordance with the classification prescribed by the Depart- 
ment of Revenue.™* Similarly, in the assessment of real property, it is 
required that “the value of lands and improvements shall be separately 
fixed, and shall be set down in separate columns in said assessor’s books.” 22° 
These requirements are mandatory, and failure to assess the taxpayer's 
property by proper classification will render the assessment void. 


For example the assessment of a bank deposit, not as “money” but as a 
“net credit” or as “all other personal property” was held invalid.*?* In 
like manner, the assessment of all the taxpayer’s personal property in a 
lump sum as “all other personal property” is invalid where the property 
consists of items falling within the specific classifications provided in the 
tax return.’ The leading case on this proposition is People v. Common- 
wealth Edison Co.*** After stating the rule that the property of the tax- 
payer must be assessed by proper classification, Justice Herrick expressed 
the underlying reasons for the rule in the following manner: 


“It was not an idle purpose which the General Assembly had in mind 
when, by statute, it provided a method for the listing and assessing of 
personal property. It thereby created a plan, which if followed by 
the assessor, would serve at least a threefold purpose: (1) It would in- 
form those of the public generally as to the nature and amount of 
personal property which the taxpayer had submitted for assessment 
and tend to influence, on his part, a full rendition of his property; 
(2) a taxpayer would know the kind and amount of property on 
which he was assessed and the aggregate assessment as to each class, 
and could plead such assessment in bar if an effort was later made to 
re-assess the same property as omitted property; and (3) bodies cre- 
ated for the purpose of discovering property not returned for taxa- 
tion, and causing it to be assessed, would have a schedule of the prop- 
erty disclosed by the taxpayer. The investigating body would there- 
by be able more readily to determine whether the owner had made a 
complete return, and omitted property, liable to taxation, could be 
ascertained more easily.” ** 


™ Tuy. Rev. Stat., c. 120, § § 529, 530 (1951). 

Id. § 524. The requirement for separate listing of lands and improvements was 
added by the Revenue Act of 1939. Ill. Laws 1939, p. 886. Cases holding to the con- 
trary are based on prior law and are not controlling today. E.g., People v. Chapman, 
370 Ill. 430, 19 N.E.2d 351 (1939). 

™ People v. McGraw Electric Co., 375 Ill. 241, 30 N.E.2d 903 (1940). 

™ People v. Pullman Car & Mfg. Co., 355 Ill. 438, 189 N.E. 278 (1934). Similarly, 
it has been held that the addition by the assessor to the return of an amount for “all other 

ersonal property” will be void where the taxpayer proves that he has no property which 
alls in that classification. People v. Crowe Name Plate & Mfg. Co., 357 Ill. 384, 192 
NE. 208 (1934). 
23 367 Ill. 260, 11 N.E.2d 408 (1937). 
Td. at 265, 11 N.E.2d at 411. 
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An error in classification, however, will not always vitiate the assess- 
ment. If the error is such that it does not affect “the substantial justice of 
the tax” within the terms of the statute, ?2° the assessment will stand. In 
People v. Wilson Car Lines, Inc.,*** railroad refrigerator cars owned by 
the taxpayer were assessed as “manufacturers’ tools and machinery” one 
year and as “machinery and equipment” in the following year. There was 
no specific classification for railroad cars on the tax return and the court 
concluded that the assessment of the property should have been as “all 
other personal property.” But after considering the purpose of classifi- 
cation, the court noted that to have included the property under this gen- 
eral caption would have provided even less information as to the nature of 
the property assessed. The error, therefore, inflicted no injury upon the 
taxpayer. For this reason, the court concluded that the assessment was 
proper and permitted amendment of the record, in accordance with the 
statute, !27 to show that the assessment in each case was of the railroad cars 
owned by the taxpayer. 

The requirement of classification applies not only to the original 
assessments by the assessor but also to original asssessments and adjustments 
by the board of review. Omitted property added to the rolls by the 
board of review must be listed and classified in the same manner as if the 
assessment had been made by the assessor. *** Similarly, the board of re- 
view has no authority to increase the taxpayer’s assessment on a lump sum 
basis.??° Any increases authorized by the board of review must be by 
each item of property listed in the tax return. When there has been a 
lump sum assessment in violation of the statutory requirements objection 
must be raised in the trial court. As decided in a recent case, failure to 
raise the objection at that time will constitute a waiver. **° 


EXEMPT PROPERTY 


Exemption of property from taxation is authorized by the Illinois 
Constitution and granted by legislative act.*** The particular conditions 
upon which exemption is allowed have been previously discussed. *** The 
burden of establishing exemption is, of course, upon the taxpayer. *** On 
the administrative level, initial jurisdiction to determine exemption is 


“Tn all judicial proceedings of any kind, for the collection of taxes . . . no error 
or informality in the proceedings of any of the officers connected with the assessment, 
levying or collection of the taxes, not affecting the substantial justice of the tax itself, 
shall vitiate or in any manner affect the tax or the assessment thereof... .” Ini. Rev. 
Srat., c. 120, § 716 (1951). 

26 369 Ill. 294, 16 N.E.2d 752 (1938). 

“Ih. Rev. Srat., c. 120, § 716 (1951). 

28 See Weber v. Baird, 208 Ill. 209, 217, 70 N.E. 231, 234 (1904). 

™ People v. National Plate Glass Co., 332 Ill. 599, 164 N.E. 170 (1928). 

™ Illinois Commercial Telephone Co. v. Smothers, 411 Ill. 67, 103 N.E.2d 69 (1952) 
(here the parties apparently were proceeding at all times on the basis of lump sum fig- 
ures). 

1111, Const. Art. IX, § 3; Int. Rev. Srat., c. 120, § 500 (1951). 
12 Gale, Assessment and Collection of Taxes, supra p. 194. 
38% Oak Park Club v. Lindheimer, 369 Ill. 462, 17 N.E.2d 32 (1938). 
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vested in the board of review in downstate counties and in the board of 
appeals in Cook County.*** But a decision by either body that certain 
property is exempt becomes effective only upon approval by the Depart- 
ment of Revenue. !*° 


An assessment of property legally exempt is void. The taxpayer may 
appeal the assessment in the first instance to the board of review or the 
board of appeals. If he fails to utilize this administrative remedy, or if the 
administrative decision is unfavorable, he may pursue alternative judicial 
remedies. Prior to the extension of taxes, he may bring suit to enjoin the 
county clerk from extending taxes against the exempt property.*** If 
suit is brought after the extension of taxes, he may enjoin their collec- 
tion. **? Finally, he may wait until an action is brought for collection 
and defend on the ground of exemption. *** 


The availability of a hearing before the board of review or board of 
appeals as to the exemption of property gives rise to a question as to whether 
the administrative remedy must be exhausted as a condition precedent to the 
right of judicial review. It was formerly provided by statute that the board 
of supervisors should rule upon the exemption of property from taxation 
with an appeal to the auditor of public accounts who was required to bring 
the matter before the Supreme Court. *** In Peoria Fair Association v. Peo- 
ple, *° the board of supervisors rejected the taxpayer’s claim of exemption 
and no appeal was taken to the auditor of public accounts. Later in an action 
brought by the collector, the taxpayer interposed the defense that the prop- 
erty was exempt. The collector contended that this defense was not avail- 
able in view of the contrary decision of the board of supervisors which had 
not been appealed. But the court sustained the taxpayer on the point that 
the statutory remedy was merely cumulative, not exclusive, and proceeded 
to hold the property exempt. The rule of the Peoria Fair Association case 
was applied seventeen years later in a similar case where the taxpayer de- 
fended a collector’s action without having appealed an adverse decision by 
the board of review. *** 


By dictum, in New Haven Clock Co. v. Kochersperger,**? the court 
indicated that the same rule is applicable where the taxpayer seeks an in- 


4 Try, Rev. Srat., c. 120, § § 589 (6), 600 (1951). 

* Ibid. 

“* Springfield Housing Authority v. Overaker, 390 Ill. 403, 61 N.E.2d 373 (1945) 
(action to restrain county clerk and county collector from extending, collecting, or at- 
tempting to collect taxes on exempt pro ). 

™City of Mattoon v. Graham, 386 Ill. 180, 53 N.E.2d 955 (1944). 

** People v. U. of I. Foundation, 388 Ill, 363, 58 N.E.2d 33 (1944). Where the de- 
fense is that the property is not subject to tax, the taxpayer may defend an action 
brought in county court for judgment and order of sale of real estate without paying 
any portion of the tax under protest. People v. B. & O. R. R. Co., 390 Ill. 389, 61 N.E.2d 
382 (1945). 

* Tui. Rev. Stat., c. 120, § 97 (Hurd, 1874). 

111 Dll. 559 (1884). 

** Maxwell v. People, 189 Ill. 546, 59 N.E. 1101 (1901). 

*°175 Ill. 383, 51 N.E. 629 (1898). 
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junction without exhausting his administrative remedy. In that case, the 
court made the following pertinent observation: 


“Where property is exempt from taxation, the owner has a right to 
assume that the law will be observed; and he is not required to take 
notice of its illegal assessment, nor to appear before the local tribunal, 
but is protected by the law, and may resort to a court of equity for 
an injunction.” **8 


This statement has been cited with approval in at least one subsequent de- 
cision. ?** 

As far as can be ascertained, there has been only one minor deviation 
from this rule. In City of Mattoon v. Graham, ** suit was brought to enjoin 
collection of taxes levied for the year 1942 upon lands owned by the city 
and located outside the corporate limits. A permanent injunction to restrain 
future assessment of the property was also sought on the ground that the 
property was being used exclusively for municipal purposes. Deep wells 
which furnished about twenty per cent of the community’s water supply 
were located upon this tract. The pumps and appurtenant equipment occu- 
pied approximately three per cent of the surface area. The remainder was 
leased for farming on a crop share basis. Prior to instituting this suit, no 
objection had been made to the assessment and levy of 1942 taxes. A perma- 
nent injunction against future assessment of three per cent of the area of 
the tract was granted, but no relief was provided with respect to 1942 taxes. 
The court took the position that where the taxpayer owns property which 
is partially exempt and partially taxable, he is obliged to file a statement with 
the authorities as to the portion claimed to be exempt. In this respect, the 
court was requiring the taxpayer to exhaust the administrative remedy. *** 
But this decision does not upset the general rule previously stated. It is lim- 
ited, by its language, to the situation where the property is only partially 
exempt. 


EXCESSIVE VALUATION 


One of the most common objections of taxpayers is that the valuation 
of their property is excessive. But few valuation cases ever reach the courts. 
There are two reasons for this. First, most questions of valuation are re- 
solved in consultation with the assessor or the board of review. Secondly, 
it is very difficult, as will be noted presently, to establish a case of excessive 
valuation which will warrant judicial relief. 


Conditions Precedent to Judicial Relief 


To obtain judicial relief from excessive valuation, the taxpayer must 
meet two requirements. First, he must fully exhaust his administrative rem- 
edy by appeal to the board of review in downstate counties or the board of 


Id. at p. 393, 51 N.E. at p. 632. 

People v. Bender, 330 Ill. 446, 455, 161 N.E. 775, 778 (1928). 

“5 386 Ill. 180, 53 N.E.2d 955 (1944). 

** Since only the board of review has authority to exempt property, the taxpayer’s 
statement would have to be presented to that body for consideration. 
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appeals in Cook County. Secondly, he must establish that the valuation of 
his property is so excessive as to constitute actual or constructive fraud. 


These conditions are premised on the constitutional provision that the 
value of property for general property tax purposes shall “be ascertained by 
some person or persons, to be elected or appointed in such manner as the 
general assembly shall direct, and not otherwise.” ‘7 By reason of this pro- 
vision, the courts have consistently held that the power to value property 
is vested exclusively in the assessment officials designated by statute and 
that, in the absence of fraud, this precludes judicial consideration of the 
valuation of the taxpayer’s property. *** 


Exhausting the Administrative Remedy 


The requirement that the taxpayer exhaust his administrative remedy is 
strictly enforced. He cannot excuse his failure to utilize the administrative 
remedy on the ground that he was not informed of the amount of his as- 
sessment. **° As previously observed, the burden is on the taxpayer to obtain 
information as to the original assessment figure.*°° Nor can the taxpayer 
excuse a failure to exhaust his administrative remedy on the ground that the 
board of review refused to act upon his complaint. If the board refuses to 
act, he must obtain a writ of mandamus to compel it to act before he is en- 
titled to a judicial hearing on the question of valuation.**t As far as can 
be ascertained, failure to exhaust the administrative remedy has been excused 
in only one instance. In that case, it was alleged that fraud of the assess- 
ment officials had prevented the taxpayer from exhausting his administrative 
remedy and the allegation was admitted by demurrer. ** 


Application to the board of review or board of appeals must be made 
within the time limits prescribed by statute. ** Complaint must be in writ- 
ing and filed in duplicate, a copy of which is forwarded by the board to the 
assessing official who certified the assessment.*** If the taxpayer is com- 
plaining as to both real and personal property, he is required to file separate 
complaints for each. 


“ Tut. Const. Art. EX, § 1. 

“* “Under the foregoing constitutional provision the courts, in the absence of fraud, 
have no power to review or determine the value of property fixed by the proper officers 
for purposes of taxation. . . . It is only where a valuation has been fraudulently made 
that it is subject to judicial review.” Jeffrey Building Corp. v. Harding, 347 Ill. 336, 341, 
179 N.E. 881, 883 (1932). 

Hulbert v. People, 189 Ill. 114, 59 N.E. 567 (1901). 

™ See text supra p. 256. 

* People v. Cesar, 349 Ill. 372, 182 N.E. 448 (1932); Coxe Bros. & Co. v. Salomon, 
188 Ill. 571, 59 N.E. 422 (1901). 

™ Aldrich v. Harding, 340 Ill. 354, 172 N.E. 772 (1930). 

** Complaints must be filed with the board of review by August 1 in counties having 
less than 150,000 population; by oo 1, in counties having more than 150,000, but 
less than 500,000. Provision is made for later filing where the assessment books are not 
delivered to the board within the time provided by statute. Itt. Rev. Srat., c. 120, 
§ 589(4) (1951). Complaints to the board of appeals in Cook County must be filed 
within the time prescribed by published notice. Id. § 598. 

4 Ibid. 
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Establishing Fraudulent Overvaluation 


There will be no attempt here to exhaust the Illinois cases on questions 
of overvaluation. And at the outset, it must be noted that it is difficult to 
define precisely the point at which an assessment becomes so excessive as 
to constitute fraud. *°> There is, however, an excellent analysis and classi- 
fication of the inany valuation cases in an article in the Illinois Law Review 
by Mr. Robert S. Cushman, a contributor to this symposium. *°* In that 
article, ** Mr. Cushman comments upon the principal factors recognized by 
the Illinois court in determining fraudulent overvaluation. These factors 
with supporting cases selected from his article, are summarized as follows: *** 

“(a) Actual fraud; ?°* 

(b) Assessment so excessive it could not have been honestly made; **° 

(c) Assessment made by mere will without the exercise of judgment; ** 

(d) Assessment arbitrarily made in disregard of recognized elements 

of value; ?** 

(e) Assessment made in violation of rules [of the assessing author- 

ity]; *** and 

(f) Intentional and systematic discrimination.” 1 


To supplement this summary, the decisions of the past eleven years have 
been reviewed for the purpose of determining the nature of the valuation 
problems litigated during that period. This review is not exhaustive, but 
an attempt has been made to select the principal cases for the purpose of 
arriving at some guiding conclusions. 


Reliance on recent sales value. In contesting assessed valuation as 
excessive, the taxpayer can usually rely with confidence upon the recent 
sales value of his property or similar adjacent property. This evidence was 
particularly effective in one case where the assessor computed the assessed 
value of the taxpayer’s building on the basis of an arbitrary rate per cubic 
foot. After applying an assessment ratio of 30%, this resulted in an assess- 
ment of $24,630. But the taxpayer had purchased the property at a bona 
fide sale in the spring of the tax year at a cost of $25,000. The court held 


* Gale, Assessment and Collection of Taxes, supra p. 196. 

** Cushman, Proposed Revision of Article 1X of the Illinois Constitution, supra p. 226. 

*? Cushman, The Judicial Review of Valuation in Illinois Property Tax Cases, 35 
Int. L. Rev. 689 (1941). 

™ Id. at p. 690. 

*” New Haven Clock Co. v. Kochersperger, 175 Ill. 383, 51 N.E. 629 (1898) (allega- 
tion of actual fraud by the assessor, but relief denied because the taxpayer failed to ex- 
haust his administrative remedy). 

™ People’s Gas Light & Coke Co. v. Stuckart, 286 Ill. 164, 121 N.E. 629 (1919). Ex- 
cessive valuation alone is generally insufficient to establish fraud and must be corrobo- 
rated by other considerations. Cushman, supra note 157, at 691. 

** People v. St. Louis Electric Bridge Co., 290 Ill. 307, 125 N.E. 280 (1919). 

= People v. Stewart, 315 Ill. 25, 145 N.E. 600 (1924) (assessment made without due 
consideration of sales of similar property in the same neighborhood). 

*® Calumet and Chicago Canal & Dock Co. v. O’Connell, 265 Ill. 106, 106 N.E. 452 
(1914) (violation by State Board of Equalization of its own rules for assessment of capi- 
tal stock of corporations). 
™ People’s Gas Light & Coke Co. v. Stuckart, 286 Ill. 164, 121 N.E. 629 (1919). 
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that the assessment was fraudulent. *** It should be observed that in the 
case of personal property, as contrasted with real property, an isolated sale 
is not readily accepted as conclusive of market value. 1° 


Comparison with other property. Where the taxpayer seeks to estab- 
lish excessive valuation of his property by comparison with the assessment 
of other property, he has the burden of establishing comparability of the 
properties. For example, it was held that the assessor was not bound to 
value country club property at the same rate per acre as was applied to 
adjacent agricultural lands. **" In another case, it was held that the taxpayer 
had failed to establish that the other properties located from one and one- 
half to six blocks distant were “similar in kind and character and in other 
matters which made up value.” *** The fact that the assessor employs one 
method for valuing lands and another method for valuing improvements 
does not in itself render the assessments disproportionate. The taxpayer has 
the burden of specifically proving that the results are disproportionate. ** 


Income and assessed value. A number of recent cases have involved a 
question as to the role of income in determining the propriety of the assessed 
value of the property. In one case, which held that the valuation was not 
fraudulently excessive, the court placed considerable reliance upon the capi- 
talized value of current income. *7° In another case it was held that the fact 
that improved commercial real estate produced no net income did not render 
the property valueless for general property tax purposes. *"? In still another, 
it was held that opinion evidence, premised solely on net income as the 
basis for valuing property, was insufficient to establish fraudulent over- 
valuation. **? Although income is an important factor to be considered, it 
is not the sole factor; historical cost, reproduction cost, and all other con- 
siderations bearing upon value must be taken into consideration. 


Intentional violation of uniformity requirements. There has been one 
case during the past eleven years which serves as an excellent illustration of 
arbitrary discrimination and intentional violation of the requirements of 
uniformity. ?** There the assessor assessed machinery and equipment gen- 
erally by taking depreciated book value less 40% and applying an assess- 
ment ratio of 37%. In assessing the taxpayer’s machinery and equipment, 
the assessor took original cost less 20% to which the assessment ratio was 


'* People v. Turk, 391 Ill. 424, 63 N.E.2d 513 (1945). The court concluded that 
the tax should be determined on the basis of an assessed valuation of $7500 (30% of 
$25,000) as contended by the taxpayer. 

* People v. Klein, 388 Ill. 353, 57 N.E.2d 893 (1944) (infrequent sales of bank stock 
to bank president). 

*" People v. Olympia Fields Country Club, 374 Ill. 101, 28 N.E.2d 109 (1940). 

** People v. Robison, 406 Ill. 280, 94 N.E.2d 151 (1950) (another factor was an 
option purchase price granted under the terms of an outstanding lease upon the prem- 
ises). 

* People v. Pickard, 377 Ill. 610, 37 N.E.2d 330 (1941). 

*° People v. Robison, supra note 168. 

™ People v. Marine Trust Co., 375 Ill. 488, 31 N.E.2d 933 (1941). 

* People v. Hendrickson, 373 Ill. 99, 25 N.E.2d 507 (1940). 

** People v. Commonwealth Edison Co., 376 Ill. 70, 32 N.E.2d 902 (1941). 
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applied. Needless to say, the court held that “such a method of valuation, 
as compared with the method used as to other like property, violated the 
constitutional and statutory requirements as to uniformity.” ** 


Equalization and disproportionate assessment. The greatest number of 
valuation cases decided during the past eleven years fall in the category 
of alleged disproportionate assessment. Most of these have arisen either as 
a consequence of equalization action by the board of review or as a result 
of statewide equalization effected by the Department of Revenue pursuant 
to the program for achieving 100% assessments. One point to be empha- 
sized with respect to these cases is the necessity for the taxpayer to exhaust 
his administrative remedy by appeal to the board of review or board of 
appeals. Failure to do this will deprive the taxpayer of any standing in court 
to challenge his assessment as disproportionate and discriminatory. *”° 


Discussion of this problem falls logically into two phases. The first is 
an equalization proceeding in which the board of review reduces the assessed 
value of one class of property and leaves the original assessment of other 
classes unchanged. This occurred in People v. Southwestern Bell Telephone 
Co.**® The board of review affirmed an assessment of the taxpayer’s per- 
sonal property at a ratio of 40% of full fair cash value. At the same time 
it ordered a reduction of 20% in the assessment of real estate and improve- 
ments in the county. The net result, as contended by the taxpayer, was to 
assess its personal property at 40% and the real property of other taxpayers 
at 32% in violation of the uniformity requirements of the constitution. 
Despite a stipulation which evidenced an admission of disproportionate as- 
sessment, the court sustained the board’s action. There are two possible 
bases for explaining the court’s decision. One is that the court expressly 
sanctioned different assessment ratios for real and personal property on the 
ground that the requirement of uniformity applies only to property of like 
kind and character. *** On this basis, the decision was considered as a pos- 
sible break in the dike of strict uniformity and as an opening for a limited 
classified property tax. *** In retrospect, however, it appears that the court 
actually held that the downward adjustment of real estate assessments by 
the board of review was solely for the purpose of placing the assessment 
of real property on the same basis as all other property. The decision could 
also be sustained on the ground that “it has been the uniform rule in this 
State that neither the omission to assess nor the under-valuation of one kind 


™ Td. at p. 77, 32 N.E.2d at p. 905. 

** People v. Wasson Coal Co., 403 Ill. 30, 85 N.E.2d 182 (1949); People v. Allied Oil 
Corp., 388 Ill. 219, 57 N.E.2d 859 (1944). In two other cases, where the taxpayer con- 
cna that the equalization factor certified by the Department of Revenue resulted in 
disproportionate assessment of his property, there had been a failure to exhaust the 
administrative remedy by appeal to the board of review upon the original assessment. 
Apparently this defense was not interposed by the collector, for the court, in each in- 
stance, proceeded to the merits of the controversy. People v. City of St. Louis, 408 
Ill. 491, 96 N.E.2d 499 (1951); People v. Texas Co., 406 Ill. 120, 92 N.E.2d 142 (1950). 

36 377 Ill. 303, 36 N.E.2d 362 (1941). 
Id. at p. 306, 36 N.E.2d at p. 364. 
8 30 Inu. B. J. 300 (1942). 








272 ILLINOIS PROPERTY TAX PROBLEMS [ VoL. 1952 


or class of property will invalidate the assessments upon other property in 
the same jurisdiction.” **° This rule was applied in another case as one of 
the bases for denying relief where the taxpayer alleged that farm lands had 
been assessed at 35% of fair cash value whereas urban property had been 
assessed at 25%.1*° To be more accurate, the latter case emphasizes that 
the taxpayer has the burden of proving alleged disproportionate assessment 
by comparison with other assessed property. *** 

The second phase of the problem of disproportionate assessment relates 
to the application of the equalization factor certified by the Department of 
Revenue. In People v. Texas Co., ** the taxpayer filed its 1947 return of 
oil and gas leases on the basis of a 22% assessment ratio which had been de- 
termined by the Department as the applicable county ratio for the preceding 
year. It was the intention of the board of review that the 1947 assessment 
should be consummated on the same basis. While the board of review was 
in session, it made many downward adjustments in the assessment of all real 
property except oil and gas leases, the total reductions averaging 38.4%. 
Later the Department of Revenue determined that the assessment ratio of 
the county for 1947 was 15% and certified an equalization multiplier of 
6.6667 which was applied to the assessed valuations recorded in the assess- 
ment books. It was the taxpayer’s contention that since its property was 
originally assessed at 22% of fair market value, the multiplier resulted in an 
assessment of its property at 147% whereas other property was assessed at 
only 100%. But the court sustained the collector on the ground that the 
taxpayer had not rebutted proof submitted by the collector which showed 
that the board of review had followed the same method of revising the 
assessment of lands and lots as had been used in arriving at the original 
assessed valuation of oil and gas leases. In other words, the court held that 
the board had assessed all property on a uniform basis and that the equaliza- 
tion factor in no way disturbed the uniformity of the assessments. In a 
subsequent decision, *** the court made the same point in the following 
language: 

“In the present case, as we have pointed out, there is no showing or 
claim of any disparity or discrimination as compared with the assess- 
ment of other property, but the evidence is undisputed that all property 
in the county was valued by the local assessing bodies at the same per- 
centage of its full value and that all such valuations were raised in the 
same proportion by the application of the multiplier certified by the 
Department of Revenue.” ** 


The court also observed that there was no proof that the taxpayer’s liability 
had been increased by reason of the application of the multiplier. 


1” Bistor v. McDonough, 348 Ill. 624, 634, 181 N.E. 417, 421 (1932). 
* Tuttle v. Bell, 377 Ill. 510, 37 N.E.2d 180 (1941). 

8! bid. 

2 406 Ill. 120, 92 N.E.2d 142 (1951). 

"* People v. City of St. Louis, 408 Ill. 491, 97 N.E.2d 252 (1951). 

4 Id. at p- 503, 504, 97 N.E.2d at 258. 
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It should be noted in conclusion that the taxpayer will suffer no injury 
by application of the equalization factor unless his original assessment is 
disproportionate to the assessment of other property in the district. Even 
then, the equalization factor will not increase the taxpayer's tax liability 
for all the assessments will be increased in like proportion. In these cases, 
the taxpayer’s remedy lies with the board of review. If he fails to utilize 
this remedy, he will have lost all opportunity for relief. 


Omission of personal property. A discussion of excessive valuation, of 
which disproportionate assessment is an important aspect, would be incom- 
plete if no reference were made to the fact that real property taxpayers 
have no effective remedy for the omission of substantial amounts of per- 
sonal property from the tax rolls. This relates particularly to intangibles. 
Despite the heavy penalties which are provided by statute, **° probably the 
majority of taxpayers file improper returns of personal property. The re- 
sult, of course, is to shift a disproportionate part of the burden of general 
property taxes to real property. The only remedy available to the owners 
of real property is by writ of mandamus to compel the addition of omitted 
personal property to the tax rolls. But this is an illusory remedy. To ob- 
tain a writ of mandamus, the taxpayer must have satisfactory proof of all 
facts necessary to the assessment of the omitted property. *** Furthermore, 
it is generally agreed that it would be inequitable to tax intangible personal 
property on the same basis as real property. But our present constitutional 
provisions require exactly that. As pointed out in a previous article, the 
remedy for this wholly unsatisfactory and unhealthy situation lies in the 
proposed constitutional amendment which would permit a classified prop- 
erty tax, **7 


PRINCIPAL REMEDIES OF THE TAXPAYER 
Recovery of Illegal Taxes Paid 


In the absence of special statutory provision, the taxpayer cannot re- 
cover illegal taxes which have been paid unless such payment was made 
under duress. ?** The basis for this rule is that payment in these circum- 
stances is voluntary and constitutes payment under mistake of law for which 
there may be no restitution. **° In Illinois, the payment of property taxes 
under duress (i.e., under compulsion) has been strictly limited to those cases 
where payment was necessary to avoid distress and sale of the taxpayer’s 


** The statute provides a fine not to exceed $5,000, or imprisonment in county jail 
not exceeding one year, or both in the discretion of the court where the taxpayer files 
a false or fraudulent return with intent to defeat or evade the law in relation to the as- 
sessment of property. Itx. Rev. Srar., c. 120, § 806 (1951). Obviously, no effort is 
made to enforce this provision. 

* People v. Board of Review, 351 Ill. 301, 184 N.E. 643 (1933). 

** Cushman, Proposed Revision of Article 1X of the Illinois Constitution, supra p. 235. 

** People v. Orrington Co., 360 Ill. 289, 195 N.E. 642 (1935). 

* Davis v. Board of Education, 323 Ill. 281, 154 N.E. 127 (1926); Yates v. Royal Ins. 
Co., 200 Ill. 202, 65 N.E. 726 (1902). 











274 ILLINOIS PROPERTY TAX PROBLEMS [Vor. 1952 


chattels. *°° In the absence of statutory provision, payment under protest 
does not constitute payment under duress.’ If illegal taxes have been 
voluntarily paid, an interested taxpayer can restrain public officials from 
voluntarily refunding the sums improperly collected where refund is not 
authorized by statute. 1% 

Certain exceptions to the common law rule have been provided by 
statute. Two of these exceptions require payment under protest as a con- 
dition precedent to recovery. If personal property taxes are illegal because 
of an invalid tax rate, the taxpayer may elect under the statute to pay the 
entire amount under protest and then sue in county court to recover the 
illegal portion. *°* The action to recover must be brought within one year 
after payment or the taxpayer will be deemed to have waived his right of 
recovery. If a personal property tax were illegal for a reason other than 
the invalidity of the tax rate, payment under protest would be considered 
voluntary payment and there could be no recovery. ** 


There is also a statutory provision permitting recovery of illegal real 
property taxes paid under protest.’® This provision is broader than that 


School of Domestic Arts v. Harding, 331 Ill. 330, 163 N.E. 15 (1928). Exempt 
real property owned by the taxpayer was erroneously assessed. There was an out- 
standing mortgage upon the property which provided for acceleration of the maturity of 
the mortgage debt in the event the property were sold for non-payment of taxes. The 
taxpayer learned of the illegal assessment only a few days before the scheduled tax sale 
and paid the taxes under protest to avoid sale. It was held that the taxes were volun- 
tarily paid. In its opinion the court made the following distinction between the payment 
of taxes on real property and the payment of taxes on personal property: “The payment 
of taxes upon real estate to avoid a tax sale differs from the payment of money to avoid 
the seizure of goods or to gain possession of them where there is a pressing necessity for 
their immediate use. Goods are of a movable, and sometimes of a perishable, character, 
and a legal remedy may not be available or _ be inadequate to afford protection to 
the person entitled to them. When, under such circumstances, the owner or claimant 
is compelled, by duress of his person or his goods, to pay money for which he is not 
liable, the payment is not voluntary but compulsory, and he may rescue himself from 
his situation by payment of the money, and afterwards, on proof of the facts, 7 its re- 
covery in an appropriate action. The reasons which support a recovery in such a case 
do not apply where taxes illegally assessed upon real property are paid to prevent a sale 
of that property for non-payment of the taxes. Such a sale, if made, would not disturb 
the taxpayer’s possession of the property, for the sale would be subject to redemption. 
He might also be enabled to avail himself of a remedy to contest the validity of the 
taxes, to maintain his possession, or to remove the cloud upon his title. Hence the pay- 
ment of taxes illegally levied upon real estate to prevent a sale of that real estate is 
regarded as a voluntary, and not as a compulsory, payment.” Id. at p. 333, 163 N.E. at 
p- 16. 

™ School of Domestic Arts v. Harding, supra note 190. 

™ LeFevre v. County of Lee, 353 Ill. 30, 186 N.E. 536 (1933). 

Try, Rev. Srat., c. 120, § 676 (1951). 

™ See note 191 supra. But cf. Illinois Commercial Telephone Co. v. Smothers, 411 Ill. 
67, 103 N.E.2d 69 (1952). This was an action to recover personal property taxes paid 
under protest under terms of the statute, but the basis for recovery was alleged dispro- 
portionate assessment and fraudulent overvaluation. The court on appeal, questioned the 
propriety of the action under the statute since the taxpayer was not challenging the valid- 
ity of the tax rates. But this objection had not been raised in the trial court and the 
supreme court proceeded to consider the case on its merits. 

™ Inv. Rev. Srat., c. 120, § 675 (1951). 
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relating to personal property for it is applicable not only to illegal tax rates, 
but also to illegal assessments. To assert this remedy, the taxpayer must pay 
at least 75% of his real property taxes under protest and must appear in 
county court in the next proceeding brought by the collector for judgment 
and order of sale of delinquent real property. Since this remedy, in form, 
is defensive, it is discussed in detail under the following caption. 

The third and last exception to the common law restriction upon re- 
covery of illegal taxes paid, is the statutory provision relating to taxes 
paid on property twice assessed. This provision is fully discussed at an- 
other point. *% 


Defense of An Action to Collect Taxes 


Personal property taxes. Whether the defense is one of illegality of 
the tax levy or illegality of the assessment, the taxpayer may defend an action 
in personam brought under the statute, ** to collect the taxes due on per- 
sonal property. If the taxpayer is defending on the basis that his property 
was overvalued, he must have exhausted his administrative remedy. If the 
collector should threaten distress and sale of the taxpayér’s property for de- 
linquent taxes, *** the taxpayer could pay and then sue to recover on the 
ground that the illegal portion had been paid under protest. **° 

Real property taxes. In the case of real property taxes, the principal 
method of collection is by annual application of the collector in county 
court for a judgment and order of sale. This is an in rem proceeding spe- 
cifically authorized by statute. °° The taxpayer may defend this action on 
the ground that either the levy or the assessment was illegal. But as a condi- 
tion precedent to his right to object in county court, he must pay at least 
75% of his total tax under protest prior to the delinquent date. There is 
an exception to this requirement where it is the taxpayer’s contention that 
the property is not taxable. In the latter event, no portion of the tax need 
be paid prior to trial. °°" If the taxpayer is contesting the tax on the ground 
that his property was fraudulently overvalued, he must also have exhausted 
his administrative remedy. *°? Where the taxpayer has paid more than the 
amount legally due, he will be allowed recovery of the excess in the county 
court proceeding. If the taxpayer should pay either installment of his real 
estate taxes without protest, he will be deemed to have voluntarily paid one- 
half of the illegal portion and to have waived his right to recover or defend 
with respect to that portion. 7° 


™ See infra p. 280. 
Ir. Rev. Srat., c. 120, § 756 (1951). 
*® The ancient remedy of distress and sale of the taxpayer’s personal property is 
expressly authorized by statute. Inx. Rev. Srat., c. 120, § 692 (1951). This method of 
ootivcrtia was effectively utilized in Du Page and Champaign counties a few years ago. 
Allen, Property Tax Collection and Delinquency, 35 Inu. L. Rev. 698, 707 (1941). 
™ See People v. Orrington Co., 360 Ill. 289, 292, 195 N.E. 642, 643 (1935). 
Tit. Rev. Srat., c. 120, § § 706, 710, 716 (1951). 
™" People v. B. & O. R. R. Co., 390 Ill. 389, 61 N.E.2d 382 (1945). 
™ People v. Outwater, 360 Ill. 621, 196 N.E. 835 (1935). 
* People v. Fleming, 355 Ill. 91, 188 N.E. 818 (1934). 
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Notice of protest must be in duplicate and substantially in the form set 
forth in the statute. ?°* It is required that the collector stamp the date of 
payment and sign and return one copy of the protest to the taxpayer. The 
taxpayer must appear at the next application for judgment and order of sale 
and object to the taxes paid under protest or he will be deemed to have 
waived his objections. The taxpayer's objections must be in writing but the 
court proceeds in a summary manner without formal pleadings. 


In the county court proceedings, the delinquent list of real property 
which the collector must prepare, °° containing complete information in- 
cluding the amount of taxes paid under protest, serves as the complaint; the 
published notice of intended application for judgment and order of sale of 
delinquent properties *°* serves as process. **? To sustain a judgment for sale 
of the taxpayer’s property, both the delinquent list and the published notice 
must contain the name of the taxpayer and a proper description of his prop- 
erty. This is essential to the jurisdiction of the court. 7° 


The notice of protest prescribed by statute provides that the ground of 
the taxpayer’s objections be stated. But the basis for objections stated in the 
protest may be in general terms; only the written objections filed in the 
county court proceedings need be specific. *°° The statute provides that the 
written objections shall be supported with the collector’s receipt showing 
that at least 75% of all taxes to which objection is made have been paid 
under protest.*1° To meet this requirement, the objecting taxpayer gen- 
erally attaches to his written objections his tax receipt and his copy of the 
notice of protest. If the taxpayer should fail, in the first instance, to file 
these papers with his written objections, he will be permitted on motion 
prior to the trial to amend his objections to incorporate them therein. *"* 
The burden is upon the taxpayer to prove that payment was made under 
protest. Where the judgment of the county court states that payment was 
made under protest, and the record establishes neither the accuracy or inac- 
curacy of that recital, it will be presumed on appeal that the evidence sup- 
ported the court’s recital. *** 

It has been stated that the purpose for requiring written objections in 
the county court proceedings “is to require the objection to be so specific 
and definite that the opposing counsel, as well as the trial court, may ascer- 
tain the real objection to the tax without argument or explanation.” **° For 


* Trt. Rev. Srat., c. 120, § 675 (1951). 

ids 713. 

8 Id. § 706. 

*" People v. C. & E. I. Ry. Co., 386 Ill. 239, 53 N.E.2d 921 (1944). 

8 Ibid. 

™ People v. Alton Railroad Co., 380 Ill. 380, 43 N.E.2d 964 (1942). 

7 Ity. Rev. Srat., c. 120, § 716 (1951). 

** People v. C. & E. I. R. R. Co., 399 Ill. 520, 78 N.E.2d 265 (1948). 

™ People v. C., B. & Q. R. R. Co., 386 Ill. 200, 53 N.E.2d 963 (1944). Similarly, it 
has been held that the question as to whether payment was made under protest cannot 
be raised collaterally in a mandamus proceeding to compel the refund of excess taxes 
ordered by the county court. People v. Lindheimer, 370 Ill. 424, 19 N.E.2d 336 (1939). 

* People v. C., B. & Q. R. R. Co., 281 Ill. 500, 503, 118 N.E. 59, 60 (1917). 
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example, it has been held that a written objection that the levy was by rate 
was not sufficient to sustain the contention that the levy was not sufficiently 
itemized. *** The taxpayer is limited to the objections presented in county 
court and cannot raise new matters on appeal. *!° He may, of course, amend 
his objections down to the time of the trial. 


Suit to Enjoin Levy, Assessment, or Collection 


The affirmative remedy of injunction is employed less frequently in 
asserting tax objections than defense of an action brought for the collection 
of taxes. Suits for injunction must be brought in circuit or superior court 
since the county court does not have general equity jurisdiction. With but 
one exception, an injunction is available at one stage or another of the prop- 
erty tax procedure upon the establishment of any of the various bases of 
tax objections. First, it is available under certain conditions to restrain the 
extension of an illegal tax levy. *!* It is also available to restrain the assess- 
ment of exempt property **” or property not subject to tax. *** Lastly, an 
injunction is available to restrain the collection of taxes extended upon: 
property assessed without notice and an opportunity to be heard; **® prop- 
erty assessed by the wrong official; **° property exempt from taxation; *** 
and property so excessively valued as to constitute fraud. *** 


An injunction, in some cases, may be supported on one of several recog- 
nized grounds for equitable relief, for example, to avoid a multiplicity of 
actions, to prevent a cloud upon title, or to bar fraudulent over-assessment 
of the taxpayer’s property. In other cases, there is no special ground for 
equitable relief and the remedy at law is adequate. But the policy in Illinois, 
as in a number of states, is extremely liberal in extending equitable jurisdic- 
tion to tax cases, and an injunction will generally issue where the objection 
rests upon illegality or invalidity of the tax irrespective of the reason. **° 
As previously observed, there is one notable exception to this rule. Refer- 
ence is made to assessments which are invalid because of improper classifi- 
cation of the taxpayer’s property. It has been held that a lump sum assess- 
ment of the taxpayer’s personal property as omitted property by the board 
of review does not provide sufficient grounds to support the issuance of an 


** People v. N. Y. Cent. R. R. Co., 369 Ill. 192, 15 N.E.2d 689 (1938). 

*5 People v. Trustees Central Mfg. District, 407 Ill. 291, 95 N.E.2d 421 (1950). 

*6 See text supra p. 250. 

** City of Mattoon v. Graham, 386 Ill. 180, 53 N.E.2d 955 (1944) (joined as de- 
fendants were the county treasurer, the township, the school district, the supervisor, and 
the town assessor). 

** For example, property acquired after tax day, April 1; or property not owned by 
the taxpayer. Kelly v. Jones, 290 Ill. 375, 125 N.E. 334 (1919). 

* Cleghorn v. Postlewaite, 43 Ill. 428 (1867). 

™ St. Louis Bridge Co. v. Becker, 372 Ill. 102, 22 N.E.2d 954 (1939) (suit to enjoin 
collection of taxes based on an assessment by the board of review since the property con- 
stituted railroad property subject to assessment by the tax commission). 

21 School of Domestic Arts v. Carr, 322 Ill. 562, 153 N.E. 669 (1926). 
*™ People’s Gas Light & Coke Co. v. Stuckart, 286 Ill. 164, 121 N.E. 629 (1919). 
=34 Pomeroy, Equity JURISPRUDENCE, § 1779 (4th ed. 1919). 
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injunction. *** Equitable relief will, of course, be denied where objections 
to the tax are pending in county court in the annual proceeding at law 
brought by the collector for judgment and order of sale. 7° This denial is 
premised on the principle that where there is concurrent jurisdiction, the 
tribunal which first obtains jurisdiction acquires exclusive jurisdiction to 
settle the controversy. 


Suit To Enjoin Expenditure of Public Funds 


An effective but infrequent remedy employed by the taxpayer is a 
suit to restrain the expenditure of public funds. When used, it is seldom 
for the primary purpose of protecting the public treasury. More frequently 
its function is as an avenue to challenge the validity of legislation. A recent 
example is to be found in Hunt v. County of Cook *** which held unconsti- 
tutional the statute creating a divorce division of courts in judicial circuits 
of more than 500,000 population. This case was initiated as a suit to enjoin 
the county treasurer from expending public funds in the establishment and 
maintenance of a divorce division, the theory being that expenditures pur- 
suant to an unconstitutional statute constitute a misappropriation of public 
resources. 


There are a few instances, however, where a suit to enjoin public ex- 
penditures is solely for the preservation of public funds. The taxpayer's 
right to an injunction in these cases is based upon his equitable ownership of 
public funds and his liability to replenish the public treasury for deficiencies 
resulting from misappropriations. *?? One of the most interesting cases in- 
volved an appropriation by the Chicago city council to promote the adop- 
tion of a bond issue through newspaper and sign board advertising. The 
court sustained the taxpayer in his contention that this appropriation was 
not for a public purpose. ?”8 


Where an appropriation is for an improper purpose, the taxpayer has 
three alternatives. In the first instance, he may enjoin the extension of the 
levy on the basis that the particular item in the levy is illegal. An injunction 
will lie on the theory that it will avoid a multiplicity of suits. ??° If this 
opportunity is passed, he may defend, in a suit brought by the collector, that 
portion of his tax which relates to the illegal item. ?°° Failing the exercise 
of either of these remedies, he can successfully enjoin expenditure of the 
tax funds for the improper purpose. ** 


™ Holt v. Hendee, 248 Ill. 288, 93 N.E. 749 (1911); Pratt v. Raymond, 188 Ill. 469, 
59 N.E. 16 (1900). 

™ St. Louis Bridge Co. v. Eisele, 263 Ill. 50, 104 N.E. 1013 (1914). 

#6 398 Ill. 412, 76 N.E.2d 48 (1947). 

™ Fergus v. Russell, 270 Ill. 304, 110 N.E. 130 (1915). 

™ Elsenau v. City of Chicago, 334 Ill. 78, 165 N.E. 129 (1929). 

™ Kremers v. City of West Chicago, 406 Ill. 546, 94 N.E.2d 337 (1950); Knopf v. 
First Nat. Bank of Chicago, 173 Ill. 331, 50 N.E. 660 (1898). 

® People v. Bunge Bros. Coal Co., 392 Ill. 153, 64 N.E.2d 365 (1946). 

* See note 228, supra. 
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Declaratory Judgment 


Use of the declaratory judgment as a device for raising tax objections 
has been definitely ruled out by a recent supreme court decision. *** In 
that case, the taxpayer had leased certain manufacturing facilities from the 
federal government. The fee interest held by the government was exempt 
from taxation, but the lessee-taxpayer’s interest was taxable. *** The local 
assessment officials, in assessing the interest of the taxpayer, based the as- 
sessed valuation upon the value of the entire freehold interest. The tax- 
payer failed to appeal the valuation to the board of review. After the tax 
bills were received, the taxpayer filed a petition for a declaratory judgment 
asking the court to declare the assessments invalid and void. The taxpayer's 
action was premised on the theory that there was an assessment of the free- 
hold which was exempt, that by ruling decisions an injunction lies to re- 
strain the collection of taxes imposed on exempt property, and, therefore, 
relief should be granted in the declaratory judgment proceeding. The court 
denied relief on the ground that the existence of other adequate remedies 
under Illinois procedure constituted a bar to a declaratory action in tax 
matters. 


It is significant that the case could have been decided on the limited 
basis that the taxpayer had failed to exhaust its administrative remedy. 
Since the taxpayer’s interest in the property was not exempt, the only pos- 
sible ground for relief rested upon alleged fraudulent overvaluation. But 
failure of the taxpayer to appeal to the board of review foreclosed the possi- 
bility of judicial review of any kind.*** The court, however, elected to 
place its decision on a broader principle and thus subscribed to the view 
adopted by a majority of sister states.*** The court’s conclusion is ex- 
pressed in the following language: 


“While there is a sharp division of authority on the question of whether 
the existence of another adequate remedy precludes proceedings under 
the Declaratory Judgments Act in tax matters, we believe that those 
decisions which hold that the existence of another adequate remedy is 
a bar to declaratory action are supported by better reason and sounder 
policy.” 7% 


Writ of Certiorari To Quash Proceedings of Board of Review 


There have been two cases which have permitted a taxpayer by writ 
of certiorari to the circuit court to quash the proceedings of the board of 
review. **? Both of these cases involved the assessment of omitted property. 
As observed in a preceding article, omitted property must be assessed strictly 


*® Goodyear Tire & Rubber Co., Inc. v. Tierney, 411 Ill. 421, 104 N.E.2d 222 (1952). 

*3 In. Rev. Srat., c. 120, § 507 (1951). 

™ See text supra p. 268. 

840 Int. B. J. 535 (1952). 

™ Goodyear Tire & Rubber Co., Inc. v. Tierney, 411 Ill. at p. 430, 104 N.E.2d 222, 
226 (1952). ( 

** Stone v. Board of Review of Pike County, 354 Ill. 286, 188 N.E. 430 (1933); 
Jarman v. Board of Review of Schuyler County, 345 Ill. 248, 178 N.E. 91 (1931). 
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in accordance with the statutory provisions. *** The scope of review on 
certiorari is limited to a determination of whether the board acquired juris- 
diction and whether it acted within its authority. To establish the validity 
of its action, the record of the board of review must show all facts neces- 
sary to establish jurisdiction—copies of notices, date of mailing, persons to 
whom mailed, etc.**° Since the statute requires that the assessment of 
omitted property be based upon a determination of fact that the property 
was omitted from previous assessments, sufficient testimony or evidence 
must be preserved in the record to sustain the board’s conclusion. **° It 
should be emphasized that these requirements are not generally imposed 
upon the proceedings of the board of review and in its other functions it is 
free to proceed on a much more informal basis. *** 


Recovery of Taxes Paid on Property Twice Assessed 


There is a special statutory provision for refund or credit of taxes paid 
upon property “twice assessed before it becomes taxable,” or taxes “twice 
paid by different claimants” upon the same property. **? Actions under 
this section must be brought in county court “within five years from the 
date the right to a refund arose.” The Civil Practice Act governs the pro- 
cedure under this section and appeal lies to the appellate court. If the de- 
cision is in favor of the taxpayer, the court directs the county collector to 
refund such taxes and deduct the necessary amount thereof from funds pay- 
able to the taxing bodies to which the excess payments were originally dis- 
tributed. 

This provision is important in view of the general rule that there ean 
be no recovery of taxes illegally or erroneously collected. *** _ But as a re- 
lief provision, it has been subjected to strict construction. “Property twice 
assessed” has been construed to mean “that the assessor has fixed the value 
once for the purpose of taxation and has entered that value on the assessment 
books as the assessment against a designated tract, and that either such assess- 
ment has through error or otherwise been again entered on the assesssment 
records, or that the assessor or some other assessing body claiming jurisdic- 
tion to assess the same property for taxation has again fixed the value of the 
same property for the purpose of taxation.” ** 

In several cases, taxpayers have unsuccessfully relied upon this section 
where there has been a clerical error in recording the assessment or where 
the assessment has been based upon erroneous information as to the nature or 
extent of the property assessed. In one case, the decimai point was errone- 
ously moved two places to the right in entering the assessed valuation in the 


* Gale, Assessment and Collection of Taxes, supra p. 202. 

7” See note 237, supra. 

2 1bid. 

See text supra p. 261 and People v. Fleming, 355 Ill. 91, 188 N.E. 818 (1934). 
28 Try. Rev. Srat., c. 120, § 767 (1951). 

See text supra p. 273. 

** Cooper Kanaley & Co. v. Gill, 363 Ill. 418, 422, 2 N.E.2d 707, 709 (1936). 
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assessment books. **° As a consequence the assessment of the particular 
property was increased a hundred fold and the erroneous taxes paid over a 
three year period totalled in excess of $19,000. In another case, the tax- 
payer’s property was assessed on the assumption that an adjacent hotel build- 
ing was upon his lot. *** In a third case, the area of the taxpayer’s lot had 
been materially reduced by encroachment of a railroad right of way which 
had not been reflected in the assessment records. *** In still another, the 
taxpayer had deeded a portion of his property to a church, but his tract 
was assessed without reduction for the part conveyed. *** In these cases it 
was the taxpayer’s contention that to the extent the assessment was exces- 
sive as a consequence of the particular error, the property was twice assessed 
within the meaning of the statute. But the court consistently held that 
these were merely cases of overvaluation. Since the taxpayers had failed to 
exhaust their administrative remedies, no judicial relief was available. 


A similar decision was rendered in a case, parallel on its facts, where the 
taxpayer brought an action, not under the statute, but upon the theory of 
mutual mistake of fact. **° The taxpayer had acquired the two lots in ques- 
tion in 1918. Twenty years prior, in 1898, substantial portions of the origi- 
nal lots had been taken by the city of Chicago in condemnation proceedings 
for the purpose of straightening the channel of the Chicago River. But the 
assessment records had not been corrected to reflect the reduction in the 
area of the lots and the assessments continued to be made on the basis of 
original areas. The error was not discovered until 1927. As a result, during 
the period 1919-1926, the taxpayer paid excess taxes aggregating more than 
$21,500. Recovery was denied on two grounds. In the first place it was 
held that the taxes had been voluntarily paid under mistake of law. Sec- 
ondly, the objection was to valuation, and the taxpayer had failed to exhaust 
its administrative remedy. 


MISCELLANEOUS PROCEDURAL PROBLEMS 


Set-Off, Estoppel and Limitations 


Except as provided by statute, the taxpayer has no right to set-off a 
claim against one taxing district in a suit brought to collect delinquent taxes 
owing to the same *°° or another taxing district. *** This rule is premised on 
the theory that a tax is not strictly a debt and on the further ground that the 
medium of payment prescribed by statute is exclusive as to the mode of 
payment which the taxpayer may adopt.*** The Revenue Act provides 


*8 American Can Co. v. Gill, 364 Ill. 254, 4 N.E.2d 370 (1936). 
** Cooper Kanaley & Co. v. Gill, supra note 244. 

** Anglo-American Provision Co. v. Lindheimer, 367 Ill. 193, 10 N.E.2d 805 (1937). 
* Burley v. Lindheimer, 367 Ill. 425, 11 N.E.2d 926 (1936). 

© Herman H. Hettler Lumber Co. v. Cook County, 336 Ill. 645, 168 N.E. 627 (1930). 
* Conkling v. City of +4Or* 132 Ill. 420, 24 N.E. 67 (1890). 

** People v. C., B. & Q. R. R. Co., 247 Ill. 340, 93 N.E. 422 (1910). 
** People v. Board of Education, 349 Ill. 291, 182 N.E. 383 (1932). 
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for payment “in gold and silver coin, United States legal tender notes, cur- 
rent national bank notes,” and warrants of certain specified taxing dis- 
tricts, 753 


In property tax matters no estoppel operates against the local govern- 
mental bodies. In one case the taxpayer delivered his check to the county 
treasurer in payment of taxes due on his real estate. The county treasurer 
failed to deposit the check promptly in the regular course of business. As 
a consequence of his delay the bank upon which it was drawn closed before 
the check cleared. In a subsequent action to collect the taxes upon his 
property, the taxpayer pleaded payment and estoppel. The court held 
against the taxpayer on both contentions. *** The court noted that the 
statute did not authorize payment by check and, further, that neglect or 
omission of public officers cannot work an estoppel against the state or its 
political subdivisions. 


In another case, the county board authorized a suit in equity, in the 
name of the people, for a reduction in the assessed value of the taxpayer’s 
property on the basis of error in the assessment and for an order of payment 
of taxes computed on the reduced value. It was held that this action would 
not lie for the reason that the courts have no jurisdiction under the consti- 
tution to assess or re-assess property. *** In response to the contention that 
estoppel should operate against the governmental bodies, the court made the 
further point that public policy precludes application of the doctrine of 
estoppel against sovereign bodies where the public revenues are involved. 
it has also been held that the collection of taxes or penalties is barred 
neither by the statute of limitations *°* nor by the doctrine of equitable 
estoppel. **? Finally, the public officials have no authority to compromise 
a tax due. *** 


Action to Collect Taxes Brought By Unauthorized Party 


There are instances where the taxpayer has a defense to the action 
brought against him for delinquent taxes on the ground that the action was 
brought by an unauthorized party or by an authorized public body in an 
erroneous form. It has been held, for example, that an interested taxpayer 
cannot maintain a suit in the name of the People against another to collect 
taxes or to foreclose the lien thereof upon the real estate of a delinquent 
taxpayer. *°° In that decision, the court, in the following statement, imposed 
a broad restriction upon the right of an individual to bring suit for the 
collection of taxes: 


*3 Trp. Rev. Srat., c. 120, § 672 (1951). 

™ People v. Woods, 354 Ill. 224, 188 N.E. 369 (1933). 

** People v. Illinois Women’s Athletic Club, 360 Ill. 577, 196 N.E. 881 (1935). 

** People v. Hibernian Banking Ass’n., 245 Ill. 522, 92 N.E. 305 (1910); Greenwood 
v. Town of LaSalle, 137 Ill. 225, 26 N.E. 1089 (1891). 

** Clare v. Belle, 378 Ill. 128, 37 N.E.2d 812 (1941) (collector not estopped to collect 
tax penalties which had been illegally abated by the county judge). 

** People v. Kimmel, 323 Ill. 261, 154 N.E. 97 (1926). 

** People v. Chambliss, 399 Ill. 151, 77 N.E.2d 191 (1948). 
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“The Revenue Act provides a system of taxing property and for the 
collection of those taxes. By statute the agencies for this purpose are 
designated. In our opinion there is no right in an individual taxpayer 
to bring a suit for the collection of taxes, but a suit having for its pur- 
pose such collection must be brought by the person or agency desig- 
nated by statute for that purpose.” *°° 


It was the court’s conclusion that the county board or some other taxing 
body must direct the bringing of the suit and that the state’s attorney is 
the only proper person to bring suit in the name of the People of the State 
of Illinois. Earlier cases have held, however, that express authorization by 
the county board is not essential to a suit brought by the state’s attorney 
under the statute. *** 


The Revenue Act authorizes actions in personam by local governmental 
bodies for the collection of that portion of taxes owing to the particular 
municipal corporation upon forfeited property. **? This statutory provision 
has been strictly applied to require that actions thereunder be brought 
solely in the name of the particular municipal body. For example, 
it was held error for a school district to bring an action in the name of the 
“People of the State of Illinois for the use of the school district,” or “People 
of the State of Illinois for the use of the school trustees of the school town- 
ship,” as alternative plaintiffs. The action should have been brought solely 
in the name of the school district. The court stated that the statute pro- 
vides the exclusive methods of enforcing an owner's personal liability for 
real estate taxes and only the county board is authorized to bring an action 
in the name of the People of the State of Illinois. *** 


Certificate of Error by Assessment Officials 


There are statutory provisions which authorize the various assessment 
officials to issue certificates of error where error or mistake (other than 
error of judgment as to valuation) has occurred in the assessment of the 
taxpayer’s property. *** This certificate may be issued to the taxpayer any 
time prior to judgment in a proceeding to collect or enjoin the collection of 
taxes. It should set forth the nature of the error and the cause or causes 
which operated to produce it, and should be signed and endorsed by the 
proper assessment authorities as provided in the statute. This certificate 
may be received in evidence in any court and shall become a part of the 
court records. The statutory requirement that the certificate be issued 
prior to judgment and the restriction that it cannot be utilized to correct an 
error of judgment by the assessment officials as to valuation of the property 


Id. at p. 158, 77 N.E.2d at 195. 

*" People v. Franklin Nat. Ins. Co. of N. Y., 343 Ill. 336, 175 N.E. 431 (1931); People 
v. Kimmel, 323 Ill. 261, 154 N.E. 97 (1926). 

2 Try. Rev. Stat., c. 120, § 756 (1951). 

*® School Dist. No. 88 v. Kooper, 380 Ill. 68, 43 N.E.2d 542 (1942). Similarly, it has 
been held error to bring action in the name of the “board of education” of the school 
district. Board of Education v. Home Real Estate Corp., 378 Ill. 298, 38 N.E.2d 17 (1941). 

Trt. Rev. Srat., c. 120, § § 526, 589(7), 604 (1951). 
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are strictly applied. *** Evidence of this kind should prove effective in those 
instances where a mechanical error in computing or recording the assess- 
ment is discovered before payment of taxes but after the opportunity for 
administrative correction has expired. 


Appeal in Property Tax Cases 


Property tax objections relate to the revenue and, under the statute, 
appeal lies directly from the trial court to the Supreme Court. *°° It is neces- 
sary, however, that the judgment be in appealable form. In a recent case it 
was held that the judgment was not appealable because it was not in accord 
with the form prescribed in the third paragraph of Section 235 **" of the 
Revenue Act. *°* Where the collector appeals from some but not all the 
items entered in a tax objection proceeding, and the objector seeks to appeal 
from other separate items, a question arises as to whether the objector should 
proceed by cross appeal or by separate appeal. It was recently held that 
the proper procedure is by cross appeal. **° 


Remtedies in Federal Court 


Jurisdiction of the federal district courts to entertain suits relating to 
state taxes is strictly limited by statute. The Judicial Code provides that 
“the District courts shal] not enjoin, suspend or restrain the assessment, levy 
or collection of any tax under State law where a plain, speedy and efficient 
remedy may be had in the courts of such state.” *7° In view of the adequacy 
of the remedies available under established Illinois procedure, there can be 
no direct litigation of tax objections in the federal courts. Occasionally, 
however, an Illinois tax question may be collaterally litigated as the conse- 
quence of filing a claim for local taxes in federal bankruptcy proceedings. ?”? 
Federal questions arising in Illinois tax litigation may be taken on appeal to 
the United States Supreme Court. 


** People v. Robert White & Co., 286 Ill. 259, 121 N.E. 553 (1919). 

6 Int, Rev. Srat., c. 110, § 199(1) (1951). 

id, c. 120, § 714. 

** People v. Ridge Country Club, 397 Ill. 127, 73 N.E.2d 432 (1947). “The judgment 
from which the appeal may be taken under section 237 (par. 718) clearly refers to the 
judgment that has been entered in accord with the form prescribed in the third para- 
graph of section 235. A judgment thus entered is — as to each piece or parcel of 
real estate. It contains, either by direct finding or by reference, the exact amount due 
for which the property is to be sold. It includes an order of sale. In short, it is the 
termination of the litigation and nothing remains to be done except to execute the order 
by selling the property, or so much thereof, as is necessary to recover the amount due. 
These factors are the essentials of a final judgment and are not present in the pronounce- 
ment of judgment provided for in the first paragraph of section 235.” Id. at 131, 73 
N.E.2d at 434. 

*” People v. Jarecki, 408 Ill. 266, 96 N.E.2d 569 (1951). 

28 U.S.C. (Supp. IV) § 1341. 

*™ In re Chicago Railways Co., 79 F. Supp. 989 (N.D. Ill. 1948), aff'd, 175 F.2d 282 
(7th Cir. 1949), cert. denied, 338 US. 850 (1949). 
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SUPPLEMENT TO THE ARTICLE ON 
MECHANICS OF APPELLATE REVIEW 


BY JOHN M. O’CONNOR, JR. * 


INTRODUCTION 


EFFECTIVE MAY 31, 1952, the Supreme Court amended Rules 29, 30, 32, 
38, 39, 40, 41, 42, 43, 44, 45, 53, 59, 60, 62, 63, 64, 69, 70, and 72. In 
brief, the changes, among other things, dispense with the requirement that 
abstracts be printed (other methods of duplication may now be used) and 
so change the time for filing briefs that the court will now have the op- 
portunity to read the briefs before oral argument. The writ of error 
practice has also been changed in some respects. 

The Court also granted to the appellate courts the right to dispense with 
the furnishing of abstracts or portions thereof. (Sup. 38[2]) 

On June 13, 1952, the Appellate Court for the First District amended 
Rules 6, 7, 8, 15, 20, and 22, principally to reflect the elimination of the 
requirement of printed abstracts. It also issued an announcement under Rule 
6 governing the procedure that Court would follow in connection with the 
dispensing of abstracts. * 

These amendments necessitate the following changes in the article on 
Mechanics of Appellate Review. The marginal notations refer to the sec- 
tions of the article appearing in [1952] Law Forum 48-84. 


APPEALS 
I. APPEALS OF RIGHT 


A. Ordinary Appeal 
By Appellant: 2. In the Reviewing Court 
d. Abstract and Briefs and Proof of Service. 


Appellant must prepare and file a printed abstract and brief. [Foot- 
note 32, page 57, gives the references as to contents and form.] In the Su- 
preme Court and in the Appellate Court for the First District the abstract 
and additional abstract need no longer be printed. They may be submitted 


* JOHN M. O’CONNOR, JR. A.B. 1931, Georgetown University; J.D. 
1934, Northwestern University; partner in the firm of Kirkland, Flem- 
ing, Green, Martin, and Ellis, Chicago, Illinois. 


*So far as is now known, no changes have as yet been made by the appellate courts 
for the other districts. 
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in mimeographed, multigraphed, multilithed, or other duplicated form. 
Carbon copies must not be used. (Sup. 40[3]; Ist 8[3]) * 

In the Appellate Court for the First District the court, upon motion and 
good cause shown after the filing of the record on appeal, may dispense 
with the furnishing of the abstract or portions thereof. (1st 6[2]) * 

In the Supreme Court fifteen copies of the abstract and brief must be 
filed by appellant, with proof of service of three copies, on or before thirty 
days after the filing of the record on appeal. (Sup. 41[2]) Failure to file 
either within the time prescribed will result in an affirmance on the call of 
the docket. (Sup. 41[2]; 1st 9) Upon good cause shown, further time to 
file the abstract and brief of either party may be granted by the court in 
term time or by any justice in vacation, but only upon written motion filed 
with the clerk in term time or with one of the justices in vacation in ac- 
cordance with Rule 49. An extension of time for filing any brief cor- 
respondingly extends the time for filing subsequent briefs without the 
necessity of any order for that purpose. (Sup. 41[4]) 


* These rules specify the form. The contents are covered by Sup. 38; Ist 6. 
*The Appellate Court for the First District has made the following announcement 
in connection with the dispensing of abstracts: 
“Announcement Concerning the Amendment 
to Rule 6 Governing Abstracts in the 
Appellate Court for the First District. 

“As authorized by Rule 38(2) of the Illinois Supreme Court effective May 31, 
1952, the Appellate Court of Illinois for the First District has adopted as sub- 
paragraph (2) of its Rule 6, dealing with abstracts of record, the following: 

‘(2) Upon motion and good cause shown after the filing of the record on 
appeal, the court may dispense with the furnishing of the abstract or portions 
thereof.’ 

“This new provision is not intended to require a motion where no motion 
has heretofore been necessary. The rule that immaterial matter in the record on 
appeal need not be abstracted still obtains. 

“Without defining in advance what is ‘good cause’ for dispensing entirely 
with the abstract or for excusing the abstracting of portions of the record, the 
court has in contemplation the following factors, among others, which may justify 
invoking Rule 6(2): 

(a) Relative shortness of the transcript of record, or the limited com- 
pass of matter in the transcript which is pertinent to the issues on the aoe. 

(b) Documents or exhibits which are to be presented in the appellant's 
brief, as a will in a will construction case, or a deed, insurance policy, or 
contract in an appropriate case. 

(c) Exhibits which are conveniently available to the court in the tran- 
script of record and the reproduction of which in an abstract is both difficult 
and expensive, ¢.g., x-ray films, maps, charts, photographs, etc. 

(d) Written stipulation of counsel for both sides to dispense entirely 
with the abstract or to excuse the abstracting of specified portions of the 
record on appeal. 

“The above instances are intended to be illustrative. They are not binding 
on the court’s exercise of discretion in a particular case. Pending the formulation 
of a more specific rule, the court will consider each motion under Rule 6(2) by 
examining the transcript of record and the suggestions in support of the motion 
and decide each motion on its own particular facts.” 











ce | 


io - a 











Page 57 
4th par. 
substitute 
for 2nd 
sentence 


Page 58 
substitute 
for 2nd 
par. 


Page 60 
substitute 
for Ist 


SUMMER] MECHANICS OF APPELLATE REVIEW 287 


In the appellate courts the due date depends upon the term of court to 
which the cause is docketed. They must be filed on or before twenty days 
before the first day of the term at which the cause is docketed, unless the 
time has been extended. (Ist 9; 2d 3; 3d 7) [Footnote 33, page 57, is con- 
cerned with extensions of time in the Appellate Court for the First District. ] 

In the Appellate Court for the First District six copies of each must be 
filed, but if the opposing party has not entered his appearance, then an ad- 
ditional copy of each must be filed with the clerk. (1st 8) In the Appellate 
Court for the Second District mine copies must be filed (2d 3); and in the 
Third and Fourth Districts seven copies (3d 10[2]). 

At the time of filing, proof of service of three copies of the abstract and 
brief must also be filed. (Sup. 41[1]; Ist 8[4]; 2d 3; 3d 10[2]) [Footnote 
34, page 57, is no longer correct.] * In the Supreme Court and in the Appel- 
late Court for the First District, the service must be on each adverse party 
who appeared in the trial court or on his attorney of record. (Sup. 41[1]; 
Ist 8[4]) In the other appellate courts, service must be had on each 
attorney or group of attorneys who appeared in the appeal for the opposite 

arty. (2d 3; 3d 10[2]) Service may be had personally or by mail. (Sup. 
41[1]; 1st 8[4]; 3d 10[2]) Where the Attorney General and a State’s At- 
torney both appear for the opposite party, the proof of service must show 
the service of three copies on each. (Sup. 41[1]; 3d 10[2]) 

In the Supreme Court, a reply brief (fifteen copies), with proof of serv- 
ice, may be filed by appellant on or before ten days after the due date of 
appellee’s brief. (Sup. 41[2]) 


By Appellee: 
b. Additional Abstract and Brief and Proof of Service. 
In the Supreme Court fifteen copies of appellee’s brief and additional 
abstract (not required to be printed), with proof of service, are due on or 
before twenty days after the due date of appellant’s brief. (Sup. 41[2]) 


By Either: c. Oral Argument. 


In the Supreme Court a request for oral argument must be printed at 
the bottom of the cover page of the first brief filed by the party desiring oral 
argument and counsel must also register in the clerk’s office before 9:30 A.M. 
on the day on which the case appears in the printed docket prepared by the 
clerk. (Sup. 43) * Any case in which oral argument has been requested 
and the brief of the appellee is not due and is not filed at least twenty days 
before the first day of the term will be continued unless a stipulation that 


‘The rules of the Appellate Court for the First District now require the service 
of three copies of abstracts and briefs on each adverse party who appeared in the trial 
court or on his attorney of record. (1st 8[4]) 

* The clerk will indicate by appropriate designation in the printed docket the cases 
in which oral argument has been requested. (Sup. 42) 
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the cause is to be submitted on briefs, without oral argument, is filed. 
(Sup. 43) 
d. Petition for Rehearing and Proof of Service. 
The Appellate Court has inherent power to grant a rehearing although 
a petition therefor is not filed within the ten days after the decision was 
entered of record. ® 


e. Final Disposition on Appeal. 
(1) Mandate. 


In the Supreme Court, final process issues as of course at the close of 
each term, except that no final process issues in cases where an opinion is 
filed until fifteen days following the date of filing. If a notice of intention 
to ask for a rehearing is filed within fifteen days, no final process issues until 
the time for filing the petition expires. If the petition is filed, no final process 
issues until the close of the term at which the petition is denied. But the 
court, or any justice thereof in vacation, may upon motion otherwise pro- 
vide. (Sup. 45) 

(2) Bill of Costs. 


In the Supreme Court and in the Appellate Court for the First District, 
one item is an abstract fee of $2.00 for each page of one copy of the abstract 
if printed, and $1.50 for each page if not printed. (Sup. 53; Ist 15) 


B. Appeals from Interlocutory Orders 


2. In the Appellate Court 
By Appellant: , 
c. Abstracts and Briefs. 
In the Appellate Court for the First District abstracts need not be 
printed (1st 8[3]; see above), and, upon motion and good cause, may be 
dispensed with by the court, in whole or in part. (1st 6[2]; see above) 


II. BY PETITION FOR LEAVE TO APPEAL 


A. Application for Leave to Appeal after 
Ninety Days and Within One Year 


a 2. In the Reviewing Court 
By Petitioner: 
b. Abstract, Petition, and Affidavit. 

In the Supreme Court and the Appellate Court for the First District, 
the abstract need not be printed (Sup. 40[3]; see above), and in the Appel- 
late Court for the First District the court, upon motion and good cause 
shown, may dispense with the furnishing of the abstract or portions 
thereof. (1st 6[2]; see above) 


*Weinrob v. Heintz, 346 Ill. App. 30, 104 N.E.2d 534 (Ist Dist. 1952). 








Pa 
sul 
fo: 








Page 68 
add at end 
of par. 


Page 70 
add at end 
of par. 


Page 70 
add at end 
of par. 


Page 70 
substitute 


for Ist par. 


Page 73 
substitute 
for par. 


SUMMER] MECHANICS OF APPELLATE REVIEW 289 


By Respondent: 
a. Appearance Fee, Additional Abstract, and Answer. 


In the Supreme Court and the Appellate Court for the First District, 
the additional abstract, as in the case of the original abstract, need not be 
printed. (Sup. 40[3]; Ist 8[3]; see above) 


B. Application for Leave to Appeal from 
Order Granting New Trial 


2. In the Reviewing Court 
By Petitioner: % 
hb. Abstract and Petition. 

In the Supreme Court and the Appellate Court for the First District, 
the abstract need not be printed (Sup. 30, 40[3]; Ist 20; see above), and in 
the Appellate Court for the First District the court, upon motion and good 
cause shown, may dispense with the furnishing of the abstract or portions 
thereof. (1st 6[2]; see above) 


By Respondent: 
a. Answer and Additional Abstract. 


In the Supreme Court and the Appellate Court for the First District, 
the additional abstract, as in the case of the original abstract, need not be 
printed. (Sup. 30, 40[3]; Ist 20; see above) 
ay Simon Fanny! a. Subsequent Steps. 

(1) Briefs. 

In the Supreme Court, if the petition is granted, either party may allow 
his petition or answer to stand as his brief without further order of court. 
If either party desires to file any further brief or briefs, the brief of appellant 
must be filed on or before fifteen days after the granting of leave to appeal. 
Appellee’s brief must be filed on or before fifteen days after the due date of 
appellant’s brief. Appellant’s reply brief must be filed on or before ten days 
after the due date of appellee’s brief. (Sup. 30; 41[3]) In the Appellate 
Courts for the Second, Third, and Fourth Districts, if the petition is granted, 
the parties may submit the case on petition and answer, or either party may 
file further briefs as in other cases pending on appeal. (2d 1; 3d 3) 


C. Petition for Leave to Appeal from 
Appellate to Supreme Court 
2. In the Supreme Court 


b. Abstract. 


If the abstract filed in the appellate court is in conformity with the re- 
quirements of Supreme Court Rule 38[1], it may be filed in the Supreme 


By Petitioner: 
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Court by changing the cover and adding to it an abstract of the record of 
the appellate court with an index thereto (Sup. 38, 40); if not, then a new 
abstract must be prepared. 


By Respondent: 
a. Appearance, Additional Abstract, Answer. 


The additional abstract (if any) need not be printed. (Sup. 40[3]) 


By Either Party: a. Briefs 


Petitioner may allow his petition to stand as his brief without further 
order of court or he may file a further brief. (Sup. 32[1], 41[3]) Such 
brief (fifteen copies) must be filed on or before fifteen days after the grant- 
ing of leave to appeal. (Sup. 32[1], 41[3]) The opinion of the appellate 
court need not be printed as an appendix to the brief. (Sup. 39) Petitioner’s 
reply brief (fifteen copies) must be filed on or before ten days after the due 
date of appellee’s brief. (Sup. 32[1], 41[3]) 


Respondent may have his answer stand as his brief without further 
order of court or he may file a further brief. (Sup. 32[1], 41[3]) Such 
printed brief (fifteen copies) must be filed fifteen days after the due date of 
appellant’s brief. (Sup. 32[1], 41[3]) 


b. Oral Argument. 


Where a party standing on his petition or answer desires oral argument, 
he must mail a notice to the clerk and to opposing counsel within the time 
specified for filing the first brief of the party. If new briefs are filed, the 
request for oral argument is printed on the cover of the first brief filed by 
the party desiring oral argument. In both instances, counsel must also 
register in the clerk’s office before 9:30 A.M. on the day of the call. 
(Sup. 43) 


D. By Certificate of Importance from 
Appellate Court 


1. In the Appellate Court 


By Petitioner: a ; 
a. Petition for Certificate of Importance. 


Within ten days after the judgment of the appellate court becomes final 
either through the denial of a petition for rehearing or the expiration of the 
time within which notice of intention to file a petition for rehearing (when 
the filing of such notice is required by rule of the appellate court) must be 
filed, petitioner must file with the clerk of the appellate court a printed or 
typewritten petition for certificate of importance, together with proof of 
service upon opposing counsel (Sup. 32[2]; Ist 22) 7 


"The change thus made (i.e., finality now determined with reference to the time 
for rehearing) apparently renders inapplicable the authorities cited in footnote 
78 (p. 75), at least so far as they are concerned with rehearings. 
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2. In the Supreme Court 
By Appellant: 
a. Record on Appeal. 
The record must be filed in the office of the clerk of the Supreme Court 
not later than fifteen days from the date the certificate of importance is 
issued by the appellate court. (Sup. 32[2]) 


c. Briefs. 


Fifteen printed copies of the brief and fifteen copies of the abstract, with 
proof of service, must be filed in the office of the clerk of the Supreme 
Court on or before thirty days after the filing of the record on appeal. 
(Sup. 32[2], 41[2]) 

Fifteen printed copies of the reply brief, with proof of service, must 
be filed on or before ten days after the due date of appellee’s brief. (Sup. 
32[2], 41[2]) 


By Appellee: 
a. Appearance, Additional Abstract, Brief. 


Appellee’s appearance and fifteen printed copies of his brief and fifteen 
copies of his abstract (if any), with proof of service, must be filed on or 
before twenty days after the due date of appellant’s brief. (Sup. 32[2], 
41[2]) The required fee must also be paid. 


WRIT OF ERROR 
A. To Trial Court 


2. In the Reviewing Court 
By Plaintiff in Error: ‘ 
b. Scire Facias. 
|The Supreme Court has eliminated this requirement from its rules. 
(Sup. 62) §] 
If the scire facias is not returned executed, successive writs may issue 
without an order of court. (Sup. 62; Ist 26; 3d 23) 


e. Record. Abstract and Brief, and Proof of Service. 


In the Supreme Court plaintiff in error must file his abstract and brief 
not later than thirty days after the filing of the transcript of record. (Sup. 
69) Plaintiff in error may file a reply brief not later than ten days after 


* Because of Rule 1 of the Appellate Court for the Second District the amendments 
to the Supreme Court writ of error rules are undoubtedly applicable in that court. And, 
while the Appellate Courts for the other three districts have not as yet amended their 
writ of error rules, the Supreme Court amendments in all probability apply to those 
courts as well because of he specific language of the Supreme Court fe (Rules 61, 
62, 65, 66, 67, 70) and because of the language of Section 2(2) of the Civil Practice 
Act (Ill. Rev. Stat. c 110, § 126) concerning the power of the Appellate Courts to make 
rules. 
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the last day for filing of defendant in errors brief and supplemental abstract, 
if any. (Sup. 69) Upon good cause shown, further time to file the abstract 
or brief may be granted by the court in term time or by any justice thereof 
in vacation, but only upon written motion filed with the clerk in term time 
or with one of the justices in vacation in accordance with Rule 49. (Sup. 
69) An extension of time for filing the brief shall correspondingly extend 
the time for filing subsequent briefs without the necessity of any order for 
said purpose. (Sup. 69) ° Neither the return day of the writ of error nor 
the date of serving scire facias affects the time for filing abstracts or briefs 
unless it is made to appear by motion that undue delay in service of the 
writ of error or scire facias will actually prejudice a party seeking an ex- 
tension of time for the filing of the abstract or brief because of such delay. 
(Sup. 63) 


By Defendant in Error: 
a. Return Day. 


In the Supreme Court if a writ of error is sued out and issued without 
the filing of a transcript of record, the writ shall be returnable twenty days 
after the issuance thereof. Return to the writ shall consist of the filing of a 
transcript of record or of a showing either by the clerk of the trial court or 
the defendant in error of good cause why such transcript cannot be filed 
within the twenty days. (Sup. 63) Where a writ of error issues or a 
transcript of record is filed in lieu of the issuance of a writ of error, plain- 
tiff in error must promptly cause scire facias to be served upon all de- 
fendants in error. (Sup. 63) 

In the Supreme Court where a writ of error is made a supersedeas and 
plaintiff in error, on filing of the record with the clerk, has failed at the 
same time to order and direct a scire facias to issue and has failed to use 
reasonable diligence to have the scire facias served as promptly as possible, 
defendant in error can at any time enter his appearance and the entry of such 
appearance obviates the necessity for service or the return of the writ of 
scire facias. (Sup. 64) ™ 


b. Additional Abstract, Brief, and Proof of Service. 


In the Supreme Court defendant in error must file his brief and sup- 
plemental abstract (if any) not later than twenty days after the last day for 
the filing of plaintiff in error’s abstract and brief. (Sup. 69) * 

If defendant in error desires to file a motion in the nature of a plea, it 
must be filed in the office of the clerk not later than twenty days after the 
filing and service of appellant’s or plaintiff in error’s abstract and brief. 
(Sup. 70) ** 


*See footnote 8. 
® Ibid. 
" Tbid. 
” Ibid. 
8 Ibid. 
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WORKMEN’S COMPENSATION CASES 


aid 2. In the Supreme Court 
By Petitioner: 


a. Record, Abstract and Petition. 
The abstract need no longer be printed. (Sup. 60, 40[3]; see above) 


By Plaintiff in Error: 
b. Briefs. 

If plaintiff in error desires to file a further brief, it must be filed, with 
proof of service, on or before fifteen days after the granting of the petition. 
(Sup. 60, 41[3], 32) 

A reply brief (fifteen copies) may be filed, with proof of service, on or 
before ten days after the due date of respondent’s brief. (Sup. 60, 41[3], 
32[1]) 


By Respondent: 
a. Brief. : 

Fifteen printed copies of the brief must be filed on or before fifteen days 
after the due date of plaintiff in error’s brief, together with proof of service 
of three copies thereof on all parties to the record in the trial court. (Sup. 
60, 41[3], 32, 40) 

Respondents served with the petition who failed to file an answer may 
file an answer to the petition (if the petition is permitted to stand as the 
brief of plaintiff in error) or to the further brief of the plaintiff in error 
if one is filed, on or before fifteen days after the due date of appellant’s brief. 
(Sup. 60, 41[3]) 
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Case Comments 


CIVIL PROCEDURE-Trial by Jury Held Basic Part of FELA Remedy and 
Not a Local Rule of Procedure. (Federal) 


Plaintiff, a railroad fireman, was injured when an engine in which he was 
riding jumped the track. He brought an action under the Federal Em- 
ployers’ Liability Act, 45 U.S.C. § 51 et seq., in an Ohio court of common 
pleas. Defendant introduced a document signed by plaintiff purporting to 
release the carrier in full. Plaintiff alleged the release was void because he 
had signed it relying on defendant's deliberately fraudulent representations. 
The jury found for plaintiff, but the trial court entered judgment notwith- 
standing the verdict on the ground that the facts did not sustain the allegation 
of fraud. An Ohio court of appeals reversed the trial court, and the Ohio 
Supreme Court reversed the court of appeals.* On certiorari to the Supreme 
Court of the United States, held: Reversed and remanded. Plaintiff was 
entitled to have the question of the validity of the release determined ac- 
cording to federal rather than state law. Also, it was error for the trial 
judge to follow local rules and himself resolve the factual issue of fraud. 
Justices Frankfurter, Reed, Jackson, and Burton concurred in the reversal 
but dissented on the question of plaintiff’s right to have the issue of fraud 
determined by jury. Dice v. Akron, Canton & Youngstown R. Co., 342 
US. 359, 72 Sup. Ct. 312 (1952). 


In April 1916, the Supreme Court of the United States found itself con- 
fronted with six cases * involving a common question, viz., applicability of 
the Seventh Amendment to actions in state courts under the Federal Em- 
ployers’ Liability Act. The dispute was focused on state statutes authorizing 
non-unanimous verdicts in negligence actions. Joint briefs were filed by 
counsel for the various parties, and two days of oral argument were devoted 
to the matter. Mr. Chief Justice White announced the opinion of the Court 
in Minneapolis & St. Louis Ry. Co. v. Bombolis* in unequivocal rhetoric: 
“... the Seventh Amendment applies only to proceedings in courts of the 
United States and does not in any manner whatever govern or regulate 
trials by jury in state courts .. . its terms have no relation whatever to the 
enforcement of rights in other forums merely because the right enforced 
is one conferred by the law of the United States.” * There was no dissent. 


7115 Ohio St. 185, 98 N.E.2d 301 (1951). 

* Minneapolis & St. Louis Ry. Co. v. Bombolis, 241 U.S. 211, 36 Sup. Ct. 595 (1916); 
St. Louis & San Francisco Ry. v. Brown, 241 U.S. 223, 36 Sup. Cr. 602 (1916); Chesapeake 
& Ohio Ry. v. Carnahan, 241 U.S. 241, 36 Sup. Ct. 594 (1916); Louisville & Nashville 
Ry. v. Stewart, 241 U.S. 261, 36 Sup. Cr. 586 (1916); Chesapeake & Ohio Ry. v. Kelly’s 
Administrator, 241 U.S. 485, 36 Sup. Ct. 630 (1916); Chesapeake & Ohio Ry. v. Gainey, 
241 US. 494, 36 Sup. Ct. 633 (1916). 

°241 US. 211, 36 Sup. Cr. 595 (1916). 

*Id. at 217, 36 Sup. Ct. at 595. 
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For two decades the doctrine of the Bombolis case enjoyed a rare 
measure of security. First hint that the question was not foreclosed con- 
clusively appeared in 1942 when Justice Douglas wove a dictum into the 
decision in Bailey v. Central Vermont Ry.* “The right to trial by jury,” 
he declared, “. . . is part and parcel of the remedy afforded railroad workers 
under the Federal Employers’ Liability Act.”* No authority was cited for 
this then startling position, but the statement reappears in the instant case 
as the prime pillar of Justice Black’s exposition of the majority view. * 


The Bombolis doctrine is not expressly overruled in the principal case. 
Rather, Justice Black attempts to distinguish the two cases: “The Bombolis 
case might be more in point had Ohio abolished trial by jury in all negli- 
ence cases including those arising under the Federal Act.” * The implica- 
tion is that state procedure which permits non-unanimous verdicts in 
negligence cases has a commendable element of consistency, while state 
porcedure which “seeks to single out one phase of the question of fraudulent 
releases for determination by a judge rather than a jury” ° is repugnant to the 
intent of the Act. 

The reluctance of the court to overrule the Bombolis doctrine squarely 
and declare a definitive procedural standard to guide state courts in trying 
FELA cases will, the dissenting justices predict, “create trouble for the 
morrow.” *° This warning is not mere speculation. The majority opinion 
announces that “the right to trial by jury is too substantial a part of the rights 
accorded by the Act to permit it to be classified as a mere ‘local rule of 
procedure’.” 1t Narrow as the holding appears, the implications of the de- 
cision necessarily extend to areas far removed from jury trial. Procedural 
distinctions in the administration of law and equity are preserved in some 
degree today in eighteen states. '* And even in the thirty jurisdictions where 


* 319 U.S. 350, 63 Sup. Cr. 1062 (1942). 

*Id. at 354, 63 Sup. Ct. at 1064. 

* Also cited by Justice Black is his own opinion in Brown v. Western R. of Alabama, 
338 US. 294, 70 Sup. Cr. 105 (1949), another decision indicative of the trend to re- 
examine local procedure in terms of “substantive FELA rights.” A Georgia trial court 
had sustained a demurrer to the petition in a FELA action. Reversing the case in a 
split decision, the Supreme Court of the United States declared that local pleading rules 
cannot be used to impose unnecessary burdens upon rights of recovery authorized by 
federal laws. 

* 342 US. 359, 363, 72 Sup. Cr. 312, 315 (1952). 

* Ibid. 

* Id. at 369, 72 Sup. Cr. at 318. 

"Id. at 363, 72 Sup. Cr. at 315. 

* Cuaree, Simpson AND Maroney, Cases on Equity 12 (3d ed. 1951): “At the present 
time equity in the United States is administered in one of three ways. (1) Equity may 
still be administered in a separate court from law and by a different procedure. This is 
still the system followed in Arkansas, Delaware, Mississippi, and Tennessee. (2) Equity 
may be administered in the same court as law, but by a different procedure . . . This 
was the federal system prior to September 16, 1938, and is the system in . .. some 14 
states. (3) Equity may be administered in the same court and by the same procedure 
as law. This . . . is now the system in the federal courts and in some 30 states and 
territories.” 
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law and equity are “wed,” no common set of adjective rules exists, either 
at the trial stage or in pleading and upon review. State judges now have the 
dubious privilege of viewing the reveise side of the Erie Ry. v. Tompkins ** 
coin. The problem of a federal judge seeking to separate “substance” and 
“procedure” in a diversity suit pales beside that of a state court entertaining 
a FELA action. Traditional state practice must be re-examined in terms of 
“substantive rights afforded by the Act” and “local rules of procedure.” 
Assume the court finds a local adjective rule infringes the area of substantive 
FELA rights. What then? Where does a state court find a substitute rule 
and by what authority? The Acct itself prescribes no substitute procedure, 
and the federal courts can only condemn existing rules; they cannot invent 
procedure for other tribunals. ** 


Perplexing as this problem is, there is another more alarming aspect of 
the decision. The state legislatures and supreme courts have power to alter 
rules to conform to standards as enunciated in decisions like the instant case. 
But such process will be piecemeal and litigation-producing. For example, 
Illinois has a statutory motion which may be employed to vacate a judg- 
ment at law *° but which has been held not to apply to cases in chancery. ** 
Conceivably such non-uniform procedure might someday be held repugnant 
to the intent of the Federal Employers’ Liability Act. But uncertainty must 
endure in this and many other areas until there are decisions in point. Need- 
less to add, such uncertainty did not exist until traditional practice became 
suspect in light of newly discovered “legislative intent.” 


Although Justice Black’s opinion nowhere mentions “due process,” it is 
significant that the majority views were stated by a jurist who maintains that 
the guaranties of the Bill of Rights should be incorporated in the protection 
of the Fourteenth Amendment. ** Significant too, is the fact that the opinion 
does not dwell upon policy considerations supporting the majority position. 


* 304 US. 79, 58 Sup. Ct. 817 (1938). Under the doctrine of Erie Ry. v. Tompkins, 
as traditionally stated, a federal court in a diversity suit is required to apply the sub- 
stantive, as distinguished from the procedural law of the state in which it is sitting. The 
volume of litigation produced in the search for the amorphous line between “substance” 
and “procedure” is now legion. 

*Tronically enough, although a state tribunal may be at a loss to determine what 
procedural rules govern conduct of a FELA action, it cannot refuse to entertain such 
action if it has jurisdiction over common law negligence actions for damages in the 
amount demanded in the complaint. Moundou v. New York, N.H. & H.R. Co. 223 US. 
1, 32 Sup. Cr. 169 (1911); Currie v. Flack 190 F.2d 549 (1951). The “unkindest cut” to a 
state court reversed for erroneously ?P lying local rules, however, is the fact that the 
plaintiff who desired the advantages o Sodenal procedure might have brought his action 
under the Act in a federal court at the outset. 

* It. Rev. Srat., c. 110, § 72 (1951). 

** Franks v. Salomon, 376 Ill. 439, 34 N.E.2d 424 (1941). 

* Dissenting in Adamson v. California, 332 US. 46, 71, 67 Sup. Cr. 1672, 1686 (1946) 
Black declares: “My study of the historical events that culminated in the Fourteenth 
Amendment . . . persuades me that one of the chief objects that the provisions of the 
Amendment’s first section . . . were intended to accomplish was to make the Bill of 
Rights applicable to the states. . . . This historical purpose has never received full con- 
sideration or exposition in any opinion of this court interpreting the Amendment.” 
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Since the case could have been disposed of solely on the question of ap- 
plicable law on the release issue without dissent, one can only speculate on 
the motives that prompted this ancillary skirmish. The inference is in- 
escapable that what appears in the guise of a minor dictum engagement is 
in reality a major constitutional battle projected onto new terrain. Those 
who would secure unto the states the sometime-blessing of uniformity are 
proceeding by an indirection interesting to behold. 


ALAN WIENMAN 


CRIMINAL CONTEMPT-—Citation for Summary Contempt at the End of 
a Trial. (United States) 


The appellants were defense attorneys for officials of the communist 
party. The presiding judge continually warned them of their contemptuous 
conduct but the defense attorneys continued their attack upon the court. In 
order not to prejudice the defense’s case, Judge Medina refrained from 
citing the attorneys for summary contempt during the nine month trial. 
After the communists had been pronounced guilty and the jury discharged, 
Judge Medina summarily punished the defense attorneys. The circuit court 
affirmed the order. The Supreme Court held: the trial judge may defer 
summary contempt until the completion of the trial without extinguishing 
his power if he believes the exigencies of the trial require him to do so. 
Sacher v. United States, 343 U.S. 1, 72 Sup. Ct. 451 (1952). 


From a reading of the record of the case, there is no question that the 
defendants’ conduct was contemptuous.’ As early as the 14th century, 
the common law court exercised the power of summary contempt for the 
protection of the administration of justice.* The creation of our inferior 
courts by Congress created an inherent power in them to punish for con- 
tempt. * The Supreme Court has readily affirmed the proposition that this 
power is not a violation of personal liberties and rights protected by the 
Constitution. * 


The primary contention of the defendants was that Judge Medina had 
no legislative endorsement for summary contempt after the trial was con- 


*Exerpts from the record of Dennis v. United States are found in the appendix to 
Justice Frankfurter’s dissenting opinion in the principal case at 343 U.S. 43, 72 Sup. 
Cr. 471. 

* Fox, Contempt oF Court 50 (1927). 

*“The power to punish for contempts is inherent in all courts; its existence is 
essential to the preservation of order in judicial proceedings and to the enforcement of 
the judgments, orders and writs of the courts, and, consequently, to the due administra- 
tion of justice. The moment the courts of the United States were called into existence 
and invested with jurisdiction over any subject, they became possessed of this power.” 
Ex parte Robinson, 19 Wall. 505, 510 (1873). Accord: Ex parte Terry, 128 US. 289, 
9 Sup. Cr. 77 (1888). 

‘Fisher v. Pace, 336 U.S. 155, 69 Sup. Cr. 425 (1949); Ex parte Terry, supra note 3. 
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cluded. Rule 42(a) of the Federal Rules of Criminal Procedure provides “a 
court of the United States shall have the power to punish if the judge cer- 
tifies that he saw or heard the conduct constituting the contempt and that 
it was committed in the actual presence of the court.”* The notes of the 
advisory committee preparing Rule 42(a) point out that the rule is a re- 
statement of the existing law.* But because most summary contempt cita- 
tions occur immediately after the contemptuous act, there is little discussion 
of delay in citation. 

In Ex Parte Terry,’ the summary contempt citation was made after the 
defendant, an attorney, had left the court and without giving him notice or 
an opportunity to be heard. The court upheld the citation saying “jurisdic- 
tion was neither surrendered nor lost by delay on the part of the circuit 
court in exercising its power to proceed, without notice and proof, and upon 
its own view of what occurred, to immediate punishment.” * The delay, 
however, was only a matter of hours and the court left the question of fur- 
ther delay unanswered.* In Jn re Maury, *® contemptuous statements were 
made by the defendant while acting as attorney. The next day, after the 
case had been submitted to the jury for deliberation, Maury was called be- 
fore the court and adjudged guilty of contempt. The court could find no 
distinction between a delay until later in the same day and a delay until 
the next day, and affirmed the contempt order. This decision extends the 
rule in the Terry case but still leaves open the issue of summary contempt 
citation upon completion of the trial. 

The Minnesota Supreme Court has gone farther than any previous 
court in allowing delay. The judge cited an attorney for summary contempt 
after the jury had retired to deliberate. The court, recognizing that “rea- 
sonable” delay depends upon the facts and circumstances of the particular 
case, held “jurisdiction to punish for a direct contempt attaches the instant 
the contempt is committed, and continues at least so long as may be 
necessary to afford the court a reasonable opportunity to vindicate its 
authority.” 17 

Justice Frankfurter, in his dissenting opinion in the principal case, con- 
siders the summary contempt citation as a criminal punishment of the at- 
torneys. As a criminal punishment, the contempt should be ordered only 
upon notice and hearing unless urgent necessity precludes these traditional 


* Rule 42, Federal Rules of Crim. Proc. (a) Summary Disposition (1942). 

*See Notes of Advisory Committee on Rule 42 (a), Federal Rules of Criminal 
Procedure. 

‘Ex parte Terry, 128 U.S. 289, 9 Sup. Cr. 77 (1888). 

* Id. at 311, 9 Sup. Cr. at 82. 

* Id. at 314, 9 Sup. Ct. at 83. 

* 205 Fed. 626 (9th Cir. 1913). 

™ In re Cary, 165 Minn. 203, 204, 206 N.W. 402 (1925). Other state supreme courts 
which have allowed a delay in summary citation are: In re Willis, 94 Wash. 180, 162 Pac. 
38 (1917); Middlebrook v. State, 43 Conn. 257 (1876). 








302 LAW FORUM [Vor. 1952 


safeguards of due process. Justice Holmes, in his dissenting opinion in 
Toledo Newspaper Co. v. United States, '* said “I would go as far as any 
man in favor of the sharpest and most summary enforcement of order in 
Court and obedience to decrees, but when there is no need for immediate 
action contempts are like any other breach of the law and should be dealt 
with as the law deals with other illegal acts.” ** The soundness of this state- 
ment cannot be doubted. Civil rights, secured by the Constitution, are to be 
infringed upon only in the case of strict necessity. Frankfurter would agree 
with the court in Nye v. United States * and confine strict necessity to pro- 
tect only against actual interference and immediate obstruction of justice. 
The dissenter’s opinion should not be passed over lightly. Serious considera- 
tion should always be given before imposing or sustaining summary 
punishment. 


Judge Frank, in his concurring statements to the circuit court’s opinion 
in the principal case,** pointed out that summary punishment is always 
prospective and “must be justified solely by the fact that it will tend to 
prevent misconduct-either 1) in the future course of the same case or 2) 
in other future cases.” 1° Summary contempt is of strict necessity not only 
during the trial but upon its completion in order that the courts may func- 
tion without hinderance or obstruction and retain the dignity needed to 
prevent the demoralization of the court’s authority. In Cooke v. United 
States, *" the court declared “unless such an open threat to the orderly pro- 
cedure of the court and such flagrant defiance of the person and presence 
of the judge before the public in the ‘very hallowed place of justice’, as 
Blackstone has it, is not instantly suppressed and punished, demoralization of 
the court’s authority will follow.” *® It is clear the court in the Cooke case 
considered the dignity and authority of the court as much a necessity as 
the prevention of immediate obstruction of justice. 


No alternative contempt procedure which Judge Medina could have 
pursued would have accomplished the end necessary in the principal situa- 
tion. An immediate summary contempt during the trial would certainly 
have caused interminable delay. In addition, it would have been a ground 
for a contention of prejudice which could possibly have led to a mistrial. 
To compel the judge to proceed under Rule 42(b), *® which requires notice 


* Toledo Newspaper Co. v. United States, 247 U.S. 402, 38 Sup. Ct. 560 (1918). 

a was expressly overruled by Nye v. United States, 313 U.S. 33, 61 Sup. Cr. 81 
1 . 

* Toledo Newspaper Co. v. United States, supra note 12 at 423, 38 Sup. Ct. at 566. 

“Nye v. United States, supra note 12. 

* United States v. Sacher, 182 F.2d 416 (2d Cir. 1950). 

* Id. at 456. 

* Cooke v. United States, 267 U.S. 517, 45 Sup. Crt. 390 (1924). 

* Id. at 535, 45 Sup. Cr. at 394. 

*Rule 42, Fed. Rules Crim. Proc., (b) Disposition Upon Notice and Hearing 
(1942). 

















SUMMER] CASE COMMENTS 303 
and regular trial procedure, would unnecessarily impair the dignity and 
authority of the court. The contemptuous conduct was committed in the 
presence of the judge. He was aware of all the facts which could not have 
been made a part of the record. It is imperative for the dignity of the court 
that he be allowed to determine, without having to act as a prosecutor or wit- 
ness in another trial, whether the conduct was so reprehensible as to call for 
punishment. The action which Judge Medina took was a necessity and the 
right to notice and hearing should be relaxed in this instance. 

There is no doubt that such an extention of power may be abused. But 
this argument is best answered by Justice Story’s statement in Ex parte 
Kearney.*° He stated that “wherever power is lodged, it may be abused; 
but this forms no solid objection against its exercise. Confidence must be 
reposed somewhere; and if there should be an abuse, it will be a public 
grievance, for which a remedy may be applied by the legislature, and 
is not to be devised by courts of justice.” ** 


DonaLp ToLMIE 


FUTURE INTERESTS—Gift by Implication of a Right to Exercise an 
Option. (Illinois) 


Henry W. Stern executed the will herein involved in 1935. The will 
provided: “I hereby give to my son, Carl F. Stone, the option to purchase 
my farm. ... Notice of the exercise of said option shall be given my 
executor within two years from the date of my death or within one year 
from the date of the death of my wife whichever shall be later in period.” 
Another related clause provided that “where I have made any gift or pro- 
vision for my children, such terms shall be taken to include the descendants 
of any of my children who die prior to my death leaving descendants, such 
descendants to take their parent’s share... . ” 


On February 18, 1949, Henry died. Four weeks later Carl died with- 
out having exercised the option. This action was brought for a construction 
of the will, particularly as to whether the right to exercise the option passed 
to descendants of Carl. The Supreme Court, in affirming the circuit court, 
held: the intention of the testator is so clear that, although the situation 
herein involved was not expressly provided for, the law will raise an implica- 
tion of gift of the option for the descendants of Carl. Stern v. Stern, 410 
Ill. 377, 102 N.E.2d 104 (1952). 

The courts, in considering a gift by implication, are confronted by 
adherence to two independent rules of law: on the one hand, the proposition 
that “in construing wills the intention of the testator is sought and must be 


* Ex parte Kearney, 7 Wheat 37 (1822). 
* Id. at 44. 
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carried into effect unless to do so would violate some settled rule of law or 
public policy,” * and, on the other hand, the rule that “where a condition 
has arisen in regard to a testator’s estate which he had not taken into con- 
sideration and which he would probably have provided for if he had thought 
of it when making his will, the court cannot conjecture what provision he 
would have made unless that provision is contained in the words he has used 
in making his will.”* Giving effect to the testator’s intention is the 
premise upon which the courts raise a gift by implication, and the rule 
against conjecture limits the courts in the extent to which they may raise 
such a gift. These principles are simple of statement but provoke much 
controversy in their application. 

The most frequently cited case upon the issue of gift by implication is 
Bond v. Moore.* In that case, the testatrix gave her son a life estate in all 
her property with broad powers to sell or invest and provided that, if he 
should die without issue, the remainder should go to her nearest relatives. 
At the time of the testatrix’s death, the son had issue alive. The court held 
that there was no implication of gift to the children. The majority said 
that the gift must be supported by express words in the will and then set up 
the standard that “they (devises by implication) can only be given effect in 
cases of such clear necessity that from the will itself no reasonable doubt of 
the intention can exist.” * It should be noted that the court was very much 
influenced by the fact that the life tenant was the sole heir of the testatrix 
so that upon failure of an implication of gift to his children, the life tenant 
would take a reversion and could provide for the children as he desired. It is 
difficult to conceive, however, that the testatrix, a layman, was aware of 
these legal consequences and intended this result. In a vigorous dissent to 
the case, the minority believed that the testatrix’s intention was so clear 
that a gift by implication should be raised even without express words. This 
case has been the subject of much discussion with many authorities support- 
ing the dissent.* The rule stated in the Moore case has been adopted by the 
courts as the standard for raising a gift by implication.* The wording 
of the standard will vary to some degree depending upon the desired 
result. 

The Illinois cases are in conflict on whether the gift by implication need 
be merely an oversight in a general plan of disposition of the estate or 


*Daly v. Daly, 299 Ill. 268, 272, 132 N.E. 495, 496 (1921). 

*First Trust and Savings Bank of DeKalb v. Olson, 353 Ill. 206, 212, 187 N.E. 282, 
284 (1933). 

* 236 Ill. 576, 86 N.E. 386 (1908). 

“Id. at 580, 86 N.E. at 387. 

* Carey and Scuvuy.er, Ittinois Law or Future Interests § 202 (1st ed. 1941). 

*First Trust and Savings Bank of DeKalb v. Olson, supra note 2; Foss v. State Bank 
and Trust Co., 343 Ill. 94, 175 N.E. 12 (1931); Desmarteau v. Fortin, 326 Ill. 608, 158 
NE. 444 (1927); Dunn v. Kearney, 288 Ill. 49, 123 N.E. 105 (1919); Martin v. Martin, 
273 Ill. 595, 113 N.E. 150 (1916). 
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whether it may be inferred in the absence of a general plan. In Connor v. 
Gardner,’ where the testator failed to make a direct statement of the dis- 
position of part of his estate, the court stated the rule that “a gift is made, 
without any express words of gift, if an intention to give clearly appears 
from the will as a whole. A devise by implication cannot rest upon con- 
jecture.... It is enough if the whole circumstances, taken together, afford 
such an inference as leaves no doubt in the mind of the judge who has to 
decide, as to the intention of the testator,” § and thereafter allowed a gift by 
implication. In* First Trust and Savings Bank of DeKalb v. Olson,*® the 
court restricted a gift by implication to those instances in which such a gift 
is founded upon some expression of a general plan in the will; “it cannot be 
inferred from absolute silence.” '° 

As the court in the principal case declares, “rules or presumptions relat- 
ing to the construction of wills are subordinate to the intention of the testa- 
tor, where that has been ascertained.” *! However, in an implication of 
gift, the sole issue is the determination of the testator’s intention and the 
presumption against intestacy often aids in the interpretation of each in- 
tention. Some courts have placed great emphasis on this presumption, ** 
while others, * although giving respect to the presumption, have refused to 
allow it to be conclusive; “the presumption against intestacy does not 
authorize the court to place a construction upon the will itself not justified 
by the language used .. .” ** 


In the principal case, the testator provided for the disposition of the 
property under every contingency save where the son Carl survived the 
testator but died during the option period. The only reasonable interpreta- 
tion in view of the words of the will and the surrounding circumstances is 
that the testator intended the issue of Carl to have the option right in the 
contingency which arose. The case even meets the more restrictive require- 
ments of the Olson case ** that the implication of gift be supported by ex- 
press words in the will. The disposition to the son’s issue in the event of the 
son’s death during the life of the testator is sufficient expression to support 
an implication of gift to the children in the event of the son’s death during 
the option period. 


* 230 Ill. 258, 82 N.E. 640 (1907). Accord: Martin v. Martin, supra note 6. 

*Connor v. Gardner, 230 Ill. 258, 268, 82 N.E. 640, 642 (1907). 

* 353 Ill. 206, 187 N.E. 282 (1933). Accord: Foss v. State Bank and Trust Co., 
supra note 6. 

First Trust and Savings Bank of DeKalb v. Olson, 353 Ill. 206, 212, 187 N.E. 
282, 285 (1933). 

"Stern v. Stern, 410 Ill. 377, 384, 102 N.E.2d 104, 108-109 (1952). 

* Martin v. Martin, supra note 6; Connor v. Gardner, supra note 8; King v. King, 
158 Ill. 273, 48 N.E. 582 (1897). 

8 Foss v. State Bank and Trust Co., supra note 6; Desmarteau v. Fortin, supra note 
6; Pontius v. Conrad, 317 Ill. 241, 148 N.E. 17 (1925). 
Foss v. State Bank and Trust Co., 343 Ill. 94, 98, 175 N.E. 12, 14 (1931). 
* First Trust and Savings Bank of DeKalb v. Olson, supra note 10. 
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Because “in the construction of wills the courts are not required to ad- 
here rigidly to precedents, and little aid is to be derived from a resort to 
judicial determinations in other cases,” ?* unless the will and circumstances 
are identical in all respects, the courts have much of a free-hand in each 
individual fact situation and it is impossible to align all the cases on implica- 
tion of gifts.” In Martin v. Martin, ** the testator provided that, after the 
termination of a life estate, the estate was to be sold and James, if living, was 
to receive $1,000. If James were not living, the estate was to go to his two 
other sons. At the termination of the life estate, James was still living. The 
court held that the two sons took a gift by implication of the corpus after 
the payment of $1,000 to James. In the Olson case, '* decided seventeen 
years later, on almost identical facts, the court refused to raise an implication 
of gift and held that the testator died intestate as to two-thirds of his estate. 
The court, in the Olson case, made no mention of the Martin case and it is 
quite possible that if it had been called to their attention, they might have 
reached a different result. 


DonaLp ToLMIE 


JUDGMENTS-—Doctrine of Res Judicata Not Applied When Its Applica- 
tion Leads to an Inequitable Result. (Illinois) 


This action arose out of a contract whereby Adams agreed to convey 
a certain tract of land to Pearson by warranty deed executed by Adams and 
wife. Pearson made a partial payment of the purchase price and went into 
possession. Adams’ wife, not a party to the contract, refused to join in the 
deed, whereupon Pearson brought an action seeking a decree for a convey- 
ance free from the wife’s inchoate dower interest or with an abatement of 
the purchase price against the contingency of her dower vesting and for 
general relief. Adams filed a counterclaim for rescission of the contract and 
for possession. Pearson elected to insist on a ruling on the specific relief 
sought, and the claims of both parties were dismissed; Pearson’s because the 
relief sought was not available. The Supreme Court affirmed.* Thereafter, 
Adams filed this action in ejectment, and Pearson filed a counterclaim for 


*°57 AM. Jur. 718 (1948). 

* Carey and ScHuy er, Ittinois Law or Future Interests § 204 (Ist ed. 1941). 
Carey and Schuyler, on comparing two Illinois cases on gift by implication commented: 
“the Pontius case and the Martin case are almost identical in their facts, yet opposite 
in result. In the first case, one of three heirs took only the legacy of one thousand 
dollars. In the second, one of six heirs took the legacy of five hundred dollars and in 
addition one-sixth of the residue. In the second case, the heir is a grandchild. In the 
first, it isa son. Still more strange is the fact that the court in the second case cites the 
Martin case with approval.” 

* Martin v. Martin, supra note 6. 

* First Trust and Savings Bank of DeKalb v. Olson, supra note 2. 

Pearson v. Adams, 394 Ill. 391, 68 N.E.2d 777 (1946). 
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specific performance of the contract by a conveyance from Adams alone. 
Each party set up the prior judgment as a bar to the other’s claim. The 
trial court entered summary judgment for possession in favor of Adams and 
dismissed the counterclaim. On appeal, held: Reversed and remanded with 
directions to enter judgment for specific performance on the counterclaim. 
The claims of each party would be barred by application of the normal 
rules of the doctrine of res judicata, but, as application of that doctrine 
would require an unjust inequitable result, the doctrine will not be applied 
to Pearson’s claims since the circumstances of this case were such that the 
underlying policies of the doctrine were not applicable to the facts. Adams 
v. Pearson, 411 Ill. 431, 104 N.E.2d 267 (1952). 

The instant decision is noteworthy for its recognition that the doctrine 
of res judicata, although hoary with the wisdom of age, must nevertheless 
be amenable to the dictates of inherent justice in a proper case. Broadly 
stated, this doctrine holds that all matters which have been determined by 
a competent tribunal, and those which might have been there presented and 
adjudged, become res judicata and cannot be considered and passed on in a 
subsequent action between the same parties, ? even though the prior judg- 
ment is conceded to be erroneous. * Thus, at his peril, a party must recog- 
nize the scope of his cause of action and seek all the relief to which he is 
entitled in his first action. Failing this, if he sues for a part only of his just 
relief, and prosecutes his case to final judgment, res judicata becomes an 
eternal bar to further litigation of his cause. * 


This result finds its justification in the public policy which requires that 
a man should not be subjected to a mutiplicity of suits and that the courts 
should not be burdened with repeated litigation of the same cause.> As 
expressed by one court, “The courts for the economy of time belonging in 
common to all litigants, will not consider a point which has already been 
adjudicated between the same parties.” ® 


The courts have usually adhered to this policy consideration, seemingly 
to the extent of losing sight of their purpose to decide cases, unbendingly 
applying the doctrine without regard to whether the rights of the parties are 
settled thereby.” Thus in Kline v. Stein, * since the plaintiff was dispossessed 
of a whole tract of land by a “single trespass,” a judgment awarding him 
possession of a part of the tract barred a subsequent suit for possession of 


? Lake v. Tomes, 405 Ill. 295, 90 N.E.2d 774 (1950); Altemeier v. Harris, 403 Ill. 345, 
86 N.E.2d 229 (1949); 2 FREEMAN, JUDGMENTS § § 674-675 (5th ed. 1925). 

*Freeman & Co. v. Regan Co., 332 Ill. App. 637, 76 N.E.2d 514 (1st Dist. 1947); 
2 FREEMAN, JupGMENTs § § 727-728 (5th ed. 1925). 

*See in general, Schopflocher, What is a Single Cause of Action for the Purpose of 
the Doctrine of Res Judicata, 21 Ore. L. Rev. 319 (1942). 

°2 FREEMAN, JUDGMENTS § 626 (5th ed. 1925). 

*State Hospital v. Consolidated Water Supply Co., 267 Pa. 29, 110 Atl. 281 (1920). 
* See, Cleary, Res Judicata Reexamined, 57 Yate L. J. 339 (1948). 
*46 Wash. 546, 90 Pac. 1041 (1907). 
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the portion omitted from his prior action. And a recovery of certain chattels 
bars a recovery of other chattles converted by the same act, even though the 
plaintiff was prevented by the defendant’s fraud from including these in his 
first action.° In Habl v. Sugo,* it was held that, since the plaintiff could 
have joined his legal and equitable actions, a judgment for the plaintiff for 
certain land, though unenforcible, barred his subsequent bill in equity to 
compel defendant to deliver possession. 

The latter decision has been the source of considerable controversy 
among legal writers, and is not lacking in eminent supporters.'* In the 
language of one writer, 

“,..and particular criticism is made of a leading New York case, hold- 
ing that a matter once litigated in an action asking for a legal remedy 
should not be relitigated in an action asking for an equitable remedy. 
But here the same conclusions (that all remedies arising from one claim 
be joined in a single action) should apply. There seems no occasion for 
adopting the inconvenient rule that there are separate causes of action 
for each claim, legal or equitable; . . . to do so would be to set aside 
the well established rule . . . that matter once threshed out either at law 
or in equity could not be again litigated in the other tribunal.” 


This view however, tends to point up that the result of the Habl case seems 
to be justifiable only by a strict adherence to form to the exclusion of 
substance. 

Also it would seem the avowed purpose of the doctrine to remove the 
burden of litigation from the courts may be more visionary than real. A 
judgment that an action is barred by res judicata requires the action of a 
court, and the volume of reported cases suggests that a great many of these 
end with an appeal to the highest state tribunals. There is merit in the view 
that the doctrine exacts too harsh a penalty from the litigant who inad- 
vertently splits his cause of action, and that the same ends would be served 
if he were permitted to maintain his subsequent action, but required to bear 
all court costs and attorney’s fees of his adversary in the subsequent suit. ** 
That courts have not been incognizant of the hardship which application of 
the doctrine frequently entails is evidenced by the exception, recognized 
by a number of courts, that if a party through excusable neglect or mistake 
splits a cause of action, judgment in his first suit will not bar his subsequent 
action. '* Some of the decisions based on this exception seem to rest on 


* McCaffrey v. Carter, 125 Mass. 330 (1878). 

* 169 N.Y. 109, 62 N.E. 135 (1901) (defendant’s building encroached on the plain- 
tiff's land). See also, Wulfjen v. Dolton, 24 Cal.2d 891, 151 P.2d 846 (1944) (plaintiff 
could have joined his action on tort theory in alternative with action on contract theory, 
thus is barred in an action for deceit by a final judgment that he had no contract rights, 
in a prior action on contract theory against the same defendant). 

* Criticised, e.g., McCaskill, Actions and Causes of Action, 34 Yate L. J. (1925), 
but see, e.g., 1 Moore, Feperat Practice, 170-174 (1938). 

* Crark, Cope Preapine, 475 (2d ed. 1947). 

* See, Cleary, Res Judicata Reexamined, 57 Yate L. J. 339 (1948). 

“Szonbathy v. Merz, 347 Mo. 776, 148 S.W.2d 1028 (1941); see generally, 142 


A.L.R. 898 (1943). 
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rather tenuous grounds, suggesting that the court employed this exception 
as a means to prevent an undesirable result.’* At least one court has taken 
the plunge off the deep end in holding that exceptions to the rule against 
splitting a cause of action should be regularly recognized “as the evident 
justice of the particular case requires.” *° 


This view was expressly rejected by the court in the instant case. 7 
The court also rejected the strict application rule of the Habl and Kline 
cases, and adopted a middle ground recognizing that the peculiar facts of a 
case may remove it from the application of res judicata. There would seem 
to be no quarrel with the view of the principal case. In view of the recog- 
nized function of courts to decide cases, it would be difficult to justify a de- 
cision which, after ten years of litigation, would remand the parties to the 
identical stalemated position from which they first began their juristic 
venture. The latter position, approved by the Habl case, sacrifices any ques- 
tion of justice in favor of unanimity of decision, applying a rule of law for 
the rule’s sake without regard for the presence or absence in the particular 
case of the basic policies which gave birth to the rule. Seemingly such a 
position tends to defeat the rule, as a decision leaving the possession of land 
in perpetual dispute is an open invitation to continuing strife and litigation. 


Applying the Habl theory it is readily apparent that the doctrine of res 
judicata would bar the claims of both parties in the instant case. Adams’ 
action is clearly based on the identical claim asserted in the prior action and 
is thus barred by the prior judgment against him.** Pearson’s claim in the 
instant case differs only by reason of his election in the prior action to reject 
the relief now sought and to seek a remedy which the court refused to 
recognize. '* The relief now sought by him was clearly within the issues of 
the prior action, and is thus within the rule that, as between the same parties, 
a judgment is res judicata as to all the issues that might have been there 
decided. *° 


The most favorable appraisal of such a result in the instant case reveals 
that it would render title to the land unmerchantable for an indefinite period 


* McVay v. Castenara, 152 Miss. 106, 119 So. 155 (1938); White v. Adler, 289 N.Y. 
34, 43 N.E.2d 798 (1942). 

* State ex rel. White Pine Sash Co., v. Superior Court, 145 Wash. 576, 261 Pac. 110, 
111 (1927); Howell v. Hunter State Bank, 149 Wash. 249, 270 Pac. 831 (1928); cf. Ainslee 
v. Moss, 191 Wash. 625, 71 P.2d 679 (1937); see Cuneo v. Cuneo, 96 N.Y.S.2d 899, 
904 (1950). See United States v. Pan American Petroleum Co., 55 F.2d 753, 776, cert. 
denied, 287 U.S. 612, 53 Sup. Cr. 14 (1932) (rule against splitting a cause of action is to 
be liberally construed in favor of the sovereign). 

7411 Ill. 431, 442, 104 N.E.2d 267, 273 (1952). 

*Litch v. Hines, 393 Ill. 211, 66 N.E.2d 90 (1946); City of Elmhurst v. Kegerreis, 
392 Ill. 195, 64 N.E.2d 450 (1945); Boddiker v. McPartlin, 379 Ill. 567, 41 N.E.2d 
756 (1942). 

” In the course of the first trial, when asked by the trial court if he would accept a 
warranty deed executed by Adams alone, Pearson’s attorney declined such a deed in the 
following words, “without prejudice to any and all rights we have—at this time we 
would not.” 411 Ill. at 441, 104 N.E.2d at 272 (1952). 

Lake v. Tomes, 405 Ill. 295, 90 N.E.2d 774 (1950); Altemeier v. Harris, 403 Ill. 
345, 86 N.E.2d 229 (1949); People v. Kidd, 398 Ill. 405, 75 N.E.2d 851 (1947). 
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of time. The controversy between the parties certainly would not be settled 
thereby, but would be left in abeyance with the ultimate outcome un- 
doubtedly dependent on further litigation. ** Faced with this reality, the 
court based its decision on the equities of the case,*? and, finding the 
equities clearly with Pearson, held that the doctrine of res judicata would not 
be applied to his claim. ** 

However, the instant decision cannot be interpreted to evince a re- 
laxation of the application of the normal rules of res judicata. The court’s 
express rejection of the view that exceptions to the rule against splitting a 
cause of action will be recognized as justice requires seemingly negates any 
such inference. This decision merely recognized that cases can arise to 
which that doctrine should not apply. ** However, the future litigant, faced 
with a plea of res judicata, can be expected to perceive immediately that his 
case falls squarely within the rule of the instant decision. 


Georce K. MeutH 


SEARCHES AND SEIZURES—Abrogation of Property Rights in Contra- 
band Has No Effect on Exclusionary Rule. (United States) 


Respondent stored a quantity of narcotics in a room of the Dunbar 
Hotel in Washington, D. C., without the knowledge or consent of the oc- 
cupants, who permitted him to use the room. Acting without an arrest 
or a search warrant, officers of the metropolitan police entered the room in 
the absence of the occupants or respondent, conducted a detailed search, and 


* After stating that the claims of both parties would be barred by application of the 
normal rules of res judicata, and that such a result would be unsatisfactory, the court 
said, “Without pursuing the various legal questions which would be generated, it would 
appear, at best, to leave the parties after nearly ten years of litigation, with actions at 
law, centering about either the payment of the remaining purchase price or the recovery 
of damages for breach of the contract; . . . At worst, either” through mistake, or the 
operation of the Statute of Limitations, “one or both parties may be denied some essential 
portion, if not all, of the relief due him.” 411 Ill. at 440, 104 N.E.2d at 272 (1952). 

3“, . the equities are clearly with Pearson, the purchaser. The seller’s un- 
warranted effort to rescind the contract precipitated the initial litigation and his con- 
tinued effort to regain possession of land which he had willingly contracted to sell has 
resulted in the continuance of the litigation and in the present impasse.” 411 Ill. at 441, 
104 N.E.2d at 272 (1952). 

*“The relief sought by Pearson in his present counterclaim is equitable to both’ 
parties; it gives to each what is his due and it is the relief typically awarded in a situation 
such as this. We hold therefore that under the circumstances of this case the relief 
sought by Pearson is not barred by the doctrine of res judicata...” 411 Ill. at 442, 104 
N.E.2d at 273 (1952). 

* “This case, in which both parties would be barred by ordinary application of the 
rules of res judicata with an unsatisfactory and perhaps inequitable result, presents a 
unique and nonrecurrent situation. The policies which underlie the doctrine of res 
judicata—Protection of the defendant from harassment and of the public from multiple 
litigation—are not applicable to the peculiar facts here involved.” 411 Ill. at 442, 104 
N.E.2d 273 (1952). 
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seized the narcotics. Respondent was arrested and charged with violating 
the narcotics laws.’ His pre-trial motion to suppress this evidence was 
denied, and on the basis of the seized narcotics respondent was convicted. 
The government contended that respondent had no standing to assert the 
illegality of the search and seizure because all property rights in contraband 
narcotics have been abrogated by statute. The conviction was reversed by 
the court of appeals. On certiorari, held: Affirmed. Notwithstanding the 
statutory provision that “no property rights shall exist” in contraband goods, 
these narcotics were respondent’s property for purposes of the exclusionary 
rule, and should have been excluded as evidence on respondent’s timely 
motion, although the seizure was made on premises rented by another 
person. United States v. Jeffers, 72 Sup. Ct. 93 (1951). 


Opposition to the general warrant in England, which found its fruition 
in Entick v. Carrington, * and to the equally onerous writs of assistance in 
the American colonies convinced the founding fathers of the United States 
that every man should be secure against unreasonable searches and seizures. * 
To this end the Fourth Amendment was incorporated into the Federal Con- 
stitution, * and like provisions became a part of most of the state constitutions 
thereafter adopted. ° 


This right has not since been questioned, but the choice of a means to 
prevent its impairment has been the source of much disagreement. This 
choice is a difficult one, inasmuch as it brings two basic interests of our 
society into conflict, namely, the interest of protecting the privacy of the 
individual and that of insuring that persons guilty of crime will be punished. 
That there is no single means by which this right is to be guaranteed has 
been established by the decision in Wolf v. Colorado. * 


One means of accomplishing this end, and the means with which the 
instant case is concerned, is the so-called federal rule, which had its inception 
in Weeks v. United States.* In that case, the Court held that certain papers 
which had been seized from Weeks’ residence without a search warrant 


138 Srat. 785 (1917), 26 U.S.C. § 2553(a) (1946); 48 Srat. 657 (1924), 21 U.S.C. 
§ 174 (1946). 

*53 Srat. 362 (1939), 26 U.S.C. § 3116 (1945). 

* How. St. Tr. 1029 (1765). In a tort action against King’s messenger, charging 
illegal search under a general warrant, the Court awarded plainuff £ 4,000 damages. 

*See, Fraenkel, Concerning Searches and Seizures, 34 Harv. L. Rev. 361 (1921). 

*“The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no warrants shall 
issue, but upon probable cause, supported by oath or affirmation, and particularly de- 
scribing the place to be searched, and the persons or things to be seized.” 

* Constitutional provisions similar to the Fourth Amendment exist in every state 
except New York. Rudd, Present Significance of Constitutional Guaranties Against 
Unreasonable Searches and Seizures, 18 U. of Cin. L. Rev. 387, 388 (1949). 

* 338 US. 25, 69 Sup. Ct. 1359 (1949). This decision sustained the majority view 
of state jursidictions which holds illegal evidence admissible and relies on a civil action 
for damages against the trespassing officer as protection against illegal searches. 

*232 US. 383, 34 Sup. Cr. 341 (1914). 
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should be excluded as evidence against him in a criminal prosecution. This 
principle, which one critic has termed “the heretical doctrine of the Weeks 
case,” ® is of particular interest to Illinois readers inasmuch as Illinois is 
numbered among the minority of state jurisdictions which follow the W eeks 
decision. ?° 

As applied in the federal courts prior to the decision in U nited States v. 
Rabinowitz, this rule required that every search be by virtue of a valid 
search warrant, if obtaining such warrant is reasonable under the circum- 
stances of the particular case. In the words of Mr. Justice Douglas, “Absent 
some grave emergency, the Fourth Amendment interposes a magistrate 
between the citizen and the police” so that “an objective mind might weigh 
the need to invade” the privacy of the individual “in order to enforce the 
law.” 22. The Rabinowitz case however seems to restrict this view somewhat 
in holding that reasonableness of a search is to be determined, not from the 
practicability of procuring a search warrant, but upon the reasonableness of 
the search after a lawful arrest. 

As indicated by the quoted language, this rule is not absolute, and the 
facts of each case must govern whether property seized without a search 
warrant is to be suppressed as evidence. For example, a search warrant is 
not necessary to validate a search made incident to a valid arrest, ** but such 
search is restricted to the immediate premises where the arrest is made, ** and 
a general ransacking of the premises or exploratory search is forbidden. *° 
Other exceptions have been recognized. *° 

The Fourth Amendment prohibits both illegal searches and illegal 
seizures and its protection extends to “papers” and “effects” as well as to 
“persons” and “houses.” 17 However, its guaranty against illegal searches 
and seizures is personal and is not available to one who claims no property 
rights in the premises searched or in the thing seized. ** 


* Wigmore, Using Evidence Obtained by Illegal Search and Seizure, 8 A.B.A.J. 
479 (1922). 

* People v. Dalpe, 371 Ill. 607, 21 N.E.2d 756 (1939). The federal rule has been 
adopted by eighteen states, as follows: Del., Fla. Idaho, Ill., Ind., Iowa, Ky., Mich., 
Miss., Mo., Mont., Okla., S.D., Tenn., Wash., W.Va., Wis. and Wyo. See appendix to 
Wolf v. Colorado, supra note 7. 

* 339 US. 56, 70 Sup. Cr. 430 (1950), Comment, [1950] Law Forum 340. 

* McDonald v. United States, 335 U.S. 451, 455, 69 Sup. Cr. 191, 193 (1948). 

* United States v. Rabinowitz, supra note 11. 

* Agnello v. United States, 269 U.S. 20, 46 Sup. Ct. 4 (1925). 

* Lefkowitz v. United States, 285 U.S. 452, 52 Sup. Cr. 420 (1931); Go-Bart Im- 
porting Co. v. United States, 282 U.S. 344, 51 Sup. Cr. 153 (1930); Silverthorne Lumber 
Co. v. United States, 251 U.S. 385, 40 Sup. Cr. 182 (1920). 

* Davis v. United States, 328 U.S. 582, 66 Sup. Ct. 1256 (1945) (the Court seems to 
sanction a greater degree of persuasion in conducting a search, where documents seized 
were public documents in petitioners possession); Carroll v. United States, 267 U.S. 132, 
45 Sup. Ct. 280 (1924) (search of a movable vehicle without a warrant was reasonable, 
where officers reasonably suspected such vehicle was being used to transport contraband). 

% Pielow v. United States, 8 F.2d 492 (9th Cir. 1925). 

** Gibson v. United States, 149 F.2d 381 (D.C. Cir. 1945). 
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Considered in the light of these principles, it is clear that, in the instant 
case, the narcotics should have been excluded as evidence on petitioner’s 
motion unless the act *® which abolishes property rights in narcotics requires 
a different result. The search was not incidental to an arrest and no reason 
appears why a search warrant could not have been obtained. Instead the 
officers chose to enter the room surreptitiously, a practice which had been 
condemned in McDonald v. United States.*° Unless the seizure can be 
severed from the entry and search, the action of the officers must be con- 
sidered as a whole, illegal in its inception and therefore illegal throughout. ** 
Thus there was an unconstitutional invasion of petitioner’s property rights 
unless the above cited statute abrogates his standing to protest this invasion. 


The Court held that that statute does not have this effect, a decision 
which seems inescapable unless the exclusionary rule is to be reduced to 
impotency, case by case, by implication. The fact that three decades of 
litigation following the Weeks decision are marked by a strict adherence to 
the principle there propounded evidences that the rule will be applied unless, 
on its facts, a case is clearly exempt from its operation. 


Several recent decisions, however, have evinced a purpose to make 
serious encroachments on the vigor of this rule.*? In the much criticized 
case of Harris v. United States, ** petitioner was arrested in his home on 
an arrest warrant charging violations of the mail fraud statutes, and the 
apartment was searched for certain cancelled checks, purportedly instru- 
ments of the crime charged. After five hours of fruitless searching, during 
which time the apartment was thoroughly ransacked, ** the arresting officers 
discovered several blank draft cards concealed in a dresser. On the basis 
of this evidence, Harris was convicted of violating the Selective Service 
Act.*® Over a vigorous dissent, the Supreme Court held this search 
valid as incident to a valid arrest. 


*53 Srat. 362 (1939), 26 U.S.C. § 3116 (1946). 

*® Supra note 12. 

™The search and seizure are . . . incapable of being untied. To hold that this 
search and seizure were lawful as to respondent would permit a quibbling distinction 
to overturn a principle which was designed to protect a fundamental right.” Mr. Justice 
Clark in 72 Sup. Ct. 93, 95 (1951). 

™Davis v. United States, supra note 15; Harris v. United States, 331 U. S. 145, 
67 Sup. Ct. 1098 (1947). 

* Supra note 22. 

*The evidence tended to show that the searching officers removed the carpets 
from the floor of the apartment, took the beds apart, and thoroughly ransacked all fur- 
nishings in the apartment. Much less extensive exploratory searches had previously been 
condemned by the Supreme Court as unreasonable searches—See cases cited supra 
note 15. 

*% $4 Strat. 885 (1940), 50 U.S.C. App. § 311. 

*Four Justices dissented. Mr. Justice Frankfurter, dissenting, thought the decision 
held “that an invalid search can be made valid by the evidence it uncovers,” 331 U.S. 145, 
163, 67 Sup. Cr. 1098, 1107 (1947). Mr. Justice Murphy felt that this decision resurrects 
the general warrant. /d. at 183, 67 Sup. Ct. at 1113. 
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The latter decision, when contrasted with McDonald v. United States ?" 
and United States v. Trupiano ** decided during the next succeeding term 
of Court, seems to be explainable only by reference to the nature of the crime 
involved. The Court thereby introduced an element of doubt as to the 
scope of this rule which inevitably must become the source of frequent 
litigation. 

If this rule, adopted as a means of protecting a basic constitutional 
right, can be justified on that ground, it is doubtful that any purpose can be 
served by burdening it with tenuous exceptions. This proposition seems to 
be the foundation for the Court’s decision in the principal case. The 
contention of the government “that no property rights within the meaning 
of the Fourth Amendment existed in the narcotics seized,” *° if adopted by 
the Court, would serve as an invitation to unbridled searches in a class of 
situations which have already been subject to much abuse. *° This result can 
hardly be justified by implication from the cited section of the Narcotic 
Drugs Export and Import Act. ** On the contrary, the provisions therein 
for the use of search warrants indicates that Congress did not intend thereby 
to abrogate the exclusionary rule. 

In conclusion, the instant decision indicates that the exclusionary rule 
will be applied with all its vigor in future litgation, despite the implication 
of the Harris and Rabinowitz cases and Davis v. United States.** The lat- 
ter decisions, however, cannot be ignored. 

Georce K. Meutu 


TAXATION-—Situs of Personalty: Is “Northwest Airlines” Overruled? 
(United States) 


Taxpayer, an Ohio corporation, owned boats and barges which it 
operated along the Mississippi and Ohio Rivers for the transportation of oil. 


* Supra note 11 (numbers slips seized by officers acting without a search warrant 
were excluded as evidence.) 

** 334 U.S. 699, 68 Sup. Ct. 367 (1947). This decision held that it was unreasonable 
to conduct a search and seizure without a warrant where it was “reasonably practicable” 
to secure a search warrant. The evidence seized was suppressed as to respondent, 
despite the fact that respondent was arrested while committing a crime in the presence 
of the arresting officers, and the seizure made in conjunction therewith. This decision 
was overruled, United States v. Rabinowitz, supra, note 11, to the extent that it required 
a search warrant solely on the basis of the practicability of procuring one, rather than 
upon the basis of the reasonableness of the search after a lawful arrest. 

*72 Sup. Ct. 93, 96 (1951). 

* United States v. Trupiano, supra note 28; Johnson v. United States, 333 U.S. 10, 
68 Sup. Ct. 367 (1947); Graw v. United States, 287 U.S. 124, 53 Sup. Ct. 38 (1932); Mar- 
ron v. United States, 275 U.S. 192, 48 Sup. Cr. 564 (1927); Agnello v. United States, 
269 US. 20, 46 Sup. Cr. 4 (1950); Amos v. United States, 255 U.S. 313, 41 Sup. Cr. 
266 (1920). 

53 Srat. 362 (1939), 26 U.S.C. § 3116 (1946). 

* See note 15, supra. 
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Main terminals were in Tennessee, Indiana, Kentucky, and Louisiana. The 
maximum river mileage travelled by the boats in waters bordering Ohio 
was 17%, miles. Although the vessels were registered in Cincinnati, Ohio, 
only occasional stops for fuel and repair were made in Ohio. The Tax 
Commissioner of Ohio levied an ad valorem personal property tax on all the 
vessels operated by the Ohio corporation. The Supreme Court of Ohio 
upheld the tax, and the taxpayer appealed to the United States Supreme 
Court. On appeal, held: Judgment reversed. Personal property taxes levied 
upon vessels moving in interstate commerce must be apportioned to the 
commerce carried on within the taxing state, even though it is the 
domiciliary state which is seeking to exact the tax. Standard Oil Co. v. Peck, 
342 U.S. 382, 72 Sup. Ct. 309 (1952). 

Taxable situs of personal property is well defined when dealing with 
a chattel located solely within one state throughout the year.‘ However, 
when confronted with the complexities of modern industrial development, 
the luxury of steamships, railroads, and airplanes which easily and often 
traverse the borders of several states during a year, the problem of deter- 
mining situs increases. * 


When Union Refrigerator Transit Co. v. Kentucky * came upon the 
judicial scene it was thought that at last the rule of mobilia sequunter 
personam, as applied to tangible personalty, had been laid at rest. The 
court clearly stated that henceforth it would be contrary to the require- 
ments of due process to allow the state of the owner’s domicile to tax 
tangible property permanently located within other states during the taxable 
year.‘ Due process thus confined taxation to the state which afforded 
physical protection and benefit to the property. In the subsequent case 
of New York v. Miller,® railroad cars had operated outside of the domi- 
ciliary state for the greater part of the year, but it was held that because the 
taxpayer had failed to show that the cars had acquired a taxable situs in any 


* Tangible chattels are taxable where located regardless of the domicile of the 
owner. Frick v. Pennsylvania, 268 U.S. 473, 45 Sup. Ct. 603 (1925); Goooricn, ConFLict 
of Laws, 113 (3d ed. 1949). 

* Taxation of carriers poses a different problem than the case of cargoes carried 
which are immune from taxation while in transit (Kelly v. Rhoades, 188 U.S. 1, 23 Sup. 
Cr. 259 [1903]) and which when halted are exempt r Cath taxation if the delay was a 
necessary incident of the ge “Aeon Champlain Realty Co. v. Brattleboro, 260 U.S. 
366, 43 Sup. Cr. 146 (1922). See generally Bittker, Taxation of Out-of-State Tangible 
Property, 56 Yate L. J. 640 (1947). 

*199 U.S. 194, 26 Sup. Cr. 36 (1905). 

‘Union Refrigerator Transit Co. v. Kentucky, supra note 3. The court proceeded 
upon a quid pro quo theory. Unless the property was located within the boundaries 
of the taxing state so as to be receptive to actual or possible protection and benefit, 
jurisdiction to tax was absent. 

*202 U.S. 584, 26 Sup. Cr. 714 (1905). Note that the cars were employed on and 
by other lines throughout the country. Thus, it would have been difficult, if not im- 
possible, to ascertain a defined average in any one state for a particular year so as to 
establish situs for that fraction of the railroad cars. 
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other state, the domiciliary state could still exact a tax upon the entire fleet 
of cars. When dealing with the power of a non-domiciliary state to exact a 
tax upon cars continually passing in and out of the state, courts have upheld 
taxes apportioned to value as represented by the number of miles travelled 
within the non-domiciliary state.* It should be noted, however, that in 
these cases an average number of cars could be attributed to the foreign 
state, and therefore were receiving protection and benefit in return for the 


tax dollar. 

The power to tax water going vessels has long belonged to the dom- 
iciliary state of the owner.’ This power was conditioned only upon the 
fact that the vessels had not acquired a permanent taxable situs elsewhere. * 
Recently, as with rolling stock, the court held that a non-domiciliary state 
could collect a tax apportioned to the mileage operated upon the waters 
bordering the taxing state.*° The court did not see any reason to dis- 
tinguish between rolling and floating stock. 

In none of these cases did the court decide whether the domiciliary 
state could maintain a tax upon the total value of movable stock in the 
event a non-domiciliary state was already taxing a percentage of that same 
property. While there is dictum to the effect that a tax of this nature would 
not be allowed, the reports fail to reveal a case squarely in point. *° 

For partial answer to this question, the Supreme Court presented us with 
the familiar Northwest Airlines decision." Although only 16% of the 
total air mileage flown by the planes, owned by the Minnesota taxpayer, was 
attributable to Minnesota, the court held that Minnesota, as the domiciliary 
state, could impose a tax upon the entire fleet. Evidence had been adduced 
to indicate that some of the planes were being taxed by a foreign state, but 
the court disposed of this by stating that it had not been shown that the 
planes had acquired a permanent taxable situs in any other state.’ Whether 
a tax by a foreign state would have been upheld was not decided. 


* Nashville, C. & St. L. Ry. v. Browning, 310 U.S. 362, 60 Sup. Ct. 968 (1939); 
Johnson Oil Co. v. Oklahoma, 290 U.S. 158, 54 Sup. Cr. 152 (1933); Pullman Car Co. v. 
Pennsylvania, 141 U.S. 18, 11 Sup. Ct. 876 (1891); District of Columbia v. Smoot Sand & 
Gravel Corp., 184 F.2d 987 (App. D.C. 1950). 

"Southern Pacific Co. v. Kentucky, 222 U.S. 63, 32 Sup. Ct. 13 (1911). The vessels 
were owned by a Kentucky corporation, but operated from New York and other ports 
in ocean waters. None of the vessels were ever in Kentucky. 

*Old Dominion Steamship Co. v. Virginia, 198 U.S. 299, 25 Sup. Ct. 686 (1905). 
The vessels were owned by a Delaware corporation but were employed solely in Vir- 
ginia. Virginia was allowed to tax the whole fleet which operated within its borders. 

*Ort v. Mississippi Barge Line, 336 U.S. 169, 69 Sup. Ct. 432 (1949); Reeves v. 
Rock Island Creek Fuel and Transportation Co., 313 Ky. 400, 230 S.W.2d 432 (1950), 
cert. denied, 340 U.S. 853, 71 Sup. Cr. 82 (1950). 

* Johnson Oil Co. v. Oklahoma, 290 U.S. 158, 54 Sup. Ct. 152 (1939). The court 
appeared to assume that because the cars were found to have an actual situs in Oklahoma, 
Illinois, as the domiciliary state, would be compelled to apportion any subsequent tax 
levied upon the fleet of cars. 

* 322 US. 292, 64 Sup. Cr. 950 (1944). 

* Id. at 295, 64 Sup. Ct. at 952. 
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So an otherwise azure sky was clouded, for it had been generally be- 
lieved that even the domiciliary state would be precluded from imposing 
a tax on the total value of property which was already burdened in part 
by a foreign tax, and that it would therefore be limited to an apportioned 
tax. The great reliance which the Northwest Airlines case placed upon 
New York v. Miller,** was unwarranted, for the two cases can be dis- 
tinguished upon their facts. As a result of the Northwest Airlines case, the 
best to be hoped for was that the rule would be limited solely to airplanes. 
Such limitation is suggested by the concurring opinion which stated that 
airplanes could not acquire a taxable situs merely by landing to pick up 
passengers. ** The import of this remark would seem to be that mere flight 
through the air permits insufficient protection by the state below to support 
jurisdiction to tax. 

Little doubt can be entertained that the instant case has drawn away 
from the Northwest Airlines doctrine, at least as to vessels, even though 
not attempting to expressly overrule it. In fact, the court sought to dis- 
tinguish Northwest Airlines by saying that there it had not been shown that 
a “defined part of the domiciliary corpus had acquired a taxable situs else- 
where.” * Did then the vessels in the instant case acquire a situs at variance 
with Ohio’s claim? Nowhere in the facts is it mentioned that the vessels had 
acquired a different taxable situs than Ohio, or that the vessels had been sub- 
ject to a foreign exaction. Upon these facts alone, the dissent would appear 
to be correct when it denied any precedent for the majority decision. ** 
However, the court did attach singular importance to the prolonged absence 
of the vessels from Ohio, and the imminent possibility of foreign and mul- 
tiple taxation. Significantly, these same facts failed to influence the court 
in the Northwest Airlines case. 

Whether the Standard Oil decision is an apology for the airline ruling 
and in the future even the domiciliary state is committed to a doctrine of 
equitable apportionment, or whether the instant case will be limited in ap- 
plication to vessels and rolling stock, can be little more than educated con- 
jecture. Desirable as abolition of multiple taxation and the added con- 
venience of a single rule as to situs for all interstate carriers may be, the 
judicial mind has been prone to distinguish between distinctions. Airplanes, 
due to their unique airborne position, offer tempting bait to refined techni- 
cality, and the possibility that they will remain at the mercy of the North- 
west Airlines doctrine cannot yet be dismissed. 

NaTHAN E. HuUMBRECHT 


In the Miller case the cars were not shown to have been taxed in another state, 
nor was there as great a probability of foreign taxation as in the Northwest Airlines 
case. The Northwest Airlines case, on the other hand, admitted of a foreign tax, and 
the probability of future foreign taxation was almost assured. 

4 Northwest Airlines v. Minnesota, 322 U.S. 292, 64 Sup. Cr. 950 (1944). 
* Standard Oil Co. v. Peck, 342 U.S. 382, 384, 72 Sup. Ct. 309, 310 (1952). 
* Id. at 385, 72 Sup. Cr. at 311. 
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WORKMEN’S COMPENSATION—Smoking Injury—Not Arising Out of 
Employment. (Illinois) 


Claimant was employed to drive a truck carrying soft water tanks and 
to deliver the tanks to customers. On the date of the injury, claimant had 
completed a delivery, and was about to move on to his next stop. However, 
before starting his truck, he struck a match with which to light a cigarette. 
The head of the match flew into his eye causing injury which later resulted 
in loss of the eye. An award of the Industrial Commission was set aside by 
the circuit court, and the cause came to the Supreme Court on writ of 
error. On appeal, held: Judgment affirmed. Loss of sight resulting from 
injury received when a match head lodged in the employee’s eye while 
attempting to smoke was received in the course of employment, but did not 
arise out of the employment. Hill-Luthy Co. v. Industrial Commission, 411 
Ill. 201, 103 N.E.2d 605 (1952). - 

Although the reports evidence numerous cases concerned with the issue 
of when an injury arises “in the course of employment,” * the requirement 
that the injury also arise “out of the employment” * appears to be a more 
fruitful source of litigation. * It has generally been said that an injury arises 
out of the employment when “.. . there is apparent to the rational mind a 
causal connection between the conditions under which the work is to be 
performed and the resulting injury.”* As a further limitation upon this 
general definition, the Illinois courts have said that the employment must be 
a contributing proximate cause, even though it need not be the sole cause. ° 

The instant factual situation is unique in that the injury was received 
solely from the instruments employed in smoking and was in no manner at- 
tributable to the conditions under which the claimant worked, or the im- 
plements of work. Because this was also a case of first impression in Illinois, 
the court briefly distinguished smoking injury cases litigated in other juris- 
dictions which were decided favorably to the employee. As to the majority 
of the foreign decisions the court emphasized that the injuries complained of 


* Public Service Commission of Northern Ill. v. Industrial Commission, 395 Ill. 238, 
69 N.E.2d 875 (1946); Indian Hill Club v. Industrial Commission, 309 Ill. 27, 140 N.E. 
871 (1923); Anderson v. Meyer, 338 Ill. App. 414, 87 N.E.2d 787 (2d Dist. 1949). 

*Iut. Rev. Stat., c. 48, § 138 (1951). For injuries to be compensable under the 
Illinois Workmen’s Compensation Act they must be “. . . accidental injuries received 
by any employee, arising out of and in the course of the employment. . . .” Both 
elements must be present, Mazurski v. Industrial Commission, 364 Ill. 445, 4 N.E.2d 
823 (1936). The term “out of employment” refers to the origin or cause of the ac- 
cident (Illinois County Club v. Industrial Commission, 387 Ill. 484, 56 N.E.2d 786 [1944]) 
and the words “in the course of” refer to the time, place, and circumstances under 
which the accident occurs. Ervin v. Industrial Commission, 364 Ill. 56, 4 N.E.2d 22 
(1936). 

*See Horovitz, The Litigious Phrase: Arising out of Employment, 3 Nacca L. J. 
15 (1949), for analysis of present trends in workmen’s compensation law. 

* Permanent ienainciies Co. v. Industrial Commission, 380 Ill. 47, 51, 43 N.E.2d 
557, 560 (1942). 

* Math Igler’s Casino v. Industrial Commission, 394 Ill. 330, 68 N.E.2d 773 (1948). 
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were received not solely by virtue of the act of smoking but that they were 
traceable to certain conditions of the employment. 


Illinois has not been extremely liberal when dealing with compensation 
cases. However, it has granted and sustained awards for injuries received 
from drinking, ° eating,’ horseplay,* going to a washroom, ® fights arising 
out of arguments concerning work, *° and a fire built to keep an employee 
warm. ** It may be noted that these situations fall within the general classi- 
fication of personal acts which by themselves are not concerned with the 
immediate work of the employer. Almost identical accidents have been 
held not to arise out of the employment. 


As previously indicated, the majority of smoking cases arising in foreign 
jurisdictions were cases in which lighting or smoking a cigarette did not 
of itself cause the injury. The following situations demonstrate compensa- 
ble injuries of this nature: injury received when janitor spilled lighting fluid 
used in work on his pants which ignited from a cigarette spark; ** turpentine 
soaked bandage on injured hand ignited from lighting cigarette; ** paint 
remover used by workman ignited while lighting cigarette; ** arm crushed 
when employee threw cigarette to fellow employee while riding in company 
elevator; *° department store Santa Claus burned fake whiskers while lighting 
cigarette; 1’ gas can exploded when employee who was eating lunch on em- 
ployer’s premises lit pipe;** explosion of dynamite caps, belonging te 


* Permanent Construction Co. v. Industrial Commission, 380 Ill. 47, 43 N.E.2d 557 
(1942) (disease contracted from contaminated water provided by employer). 

"Rainford v. Chicago City Ry. Co., 289 Ill. 427, 124 N.E. 643 (1919) (street injury 
received while procuring food during work hours). 

* International Harvester Co. v. Industrial Commission, 354 Ill. 151, 187 N.E. 916 
(1933) (“goosing” with air hose). 

* Steel Sales Corp. v. Industrial Commission, 293 Ill. 435, 127 N.E. 699 (1920) (em- 
ployee ignited clothes while in washroom). Choate v. State of Illinois, 11 Ill. Cr. C1. 350 
(1940) (injury received from falling down stairway while on way to washroom). 

” Swift & Co. v. Industrial Commission, 287 Ill. 564, 122 N.E. 796 (1919); Pekin 
Cooperage Co. v. Industrial Commission, 285 Ill. 31, 120 N.E. 530 (1918). 

™ Ervin v. Industrial Commission, 364 Ill. 56, 4 N.E.2d (1936) (watchman built fire 
outside shack for warmth and fell into fire). 

* Math Igler’s Casino v. Industrial Commission, 394 Ill. 330, 68 N.E.2d 773 (1946) 
(fighting); Schwartz v. Industrial Commission, 379 Ill. 139, 39 N.E.2d 980 (1942) 
(eating contaminated food at lunch hour in non-company restaurant); Payne v. In- 
dustrial Commission, 295 Il]. 388, 129 N.E. 122 (1920) (“goosing” victim had participated 
in horseplay). 

* Mack v. Branch No. 12, etc., 207 S.C. 258, 35 S.E.2d 838 (1945) (smoking said 
to be a natural and expected incident of work). 

* Whiting-Mead Commercial Co. v. Industrial Accident Commission, 178 Cal. 505, 
173 Pac. 1105 (1918). 

* State Treasurer v. Ulysses Apartments, 232 App. Div. 393, 250 N.Y. Supp. 190 
(1931) (compensation allowed even though employee had been forbidden to smoke). 

* Columbia Casualty Co. v. Parkham, 69 Ga. App. 258, 25 S.E.2d 147 (1943). 
* Kaletha v. Hall Mercantile Co., 157 Minn. 290, 196 N.W. 261 (1923). 
* Haller v. Lansing City, 195 Mich. 753, 162 N.W. 335 (1917). 
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employer but not used by workman, due to lighting match; ’* oil saturated 
shirt caught on fire while lighting match *° and oil saturated apron ignited 
while lighting pipe. ** 

One decision presents the problem in circumstances more analogous to 
the instant case. In Puffin v. General Electric Co.,?* a woman received in- 
juries, while smoking in a rest room provided for that purpose by the em- 
ployer, when cigarette sparks ignited her sweater. The court upheld 
claimant’s right to relief, relying upon an earlier decision in which injuries 
had been received from a burning apron. The added risk created by the 
oily apron in the prior decision was not the decisive factor according to the 
court, but the critical fact was that smoking, permitted by the employer, 
was a condition of the work, despite the fact that the risk to the public in 
general was equal to that of the employee. Apparently, the court felt that 
because the employer could reasonably expect workers to smoke while per- 
forming their duties, he must also accept the risk attendant to smoking. 
While this case can be distinguished from the Hill-Luthy case, it is definitely 
not in accord with the distinction drawn by the Illinois court. 


The instant case indicates the extreme situation in personal act injuries. 
A decision in favor of the employee would set a precedent for the argu- 
ment that nearly all smoking injuries received in the course of employment 
are compensable. However, under the facts here presented, denial of com- 
pensation upon the ground that the employment did not contribute to the 
injury does not establish precedent to the effect that no smoking injury is 
compensable. Should facts appear before the Illinois court similar to those 
presented in the foreign decisions, wherein the employment could be said 
to be a contributing factor to the injury, the door remains open to allow 
relief. In view of prior decisions in personal act injury cases, *° it appears 
likely that Illinois would distinguish the instant case, and characterize certain 
smoking accidents as “arising out of the employment.” 


NatHan E. HumMBrEcHT 


® Rish v. Iowa Portland Cement Co., 186 Iowa 443, 170 N.W. 532 (1919). Contra: 
Storm v. Industrial Accident Commission, 191 Cal. 4, 214 Pac. 874 (1923). The source of 
the dynamite caps was unknown, and they were not used in connection with claimant’s 
employment. The court distinguished prior decisions in which awards were sustained 
by stating that the instruments involved, such as a gas can, dynamite caps, and turpentine 
soaked bandage were all conditions of the employment, and contributed to the injuries. 

* Chludzinski v. Standard Oil Co., 176 App. Div. 87, 162 N.Y. Supp. 225 (1916). 

**Lovallo v. American Brass Co., 112 Conn. 635, 153 Atl. 783 (1931). Contra: 
Tiralongo v. Stanley Works, 104 Conn. 331, 133 Atl. 98 (1926) (rules forbid smoking— 
court said that act of smoking was for exclusive benefit of employee). 

7 132 Conn. 279, 43 A.2d 746 (1945) (no mention made of Tiralongo case, supra, 
note 21). 

* Supra, notes 6-11. 
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